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ABUSES IN GUARDIANSHIP OF THE ELDERLY 
AND INFIRM: A NATIONAL DISGRACE 



FRIDAY, SEPTEMBER 25, 1987 

House of Representatives, 
Select Committee on Aging, 
Subcommittee on Health and Long-Term Care, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 9:40 a.m., in room 
2359-A, Rayburn House Office Building, Hon. Claude Pepper 
(chairman of the subcommittee) presiding. 

Members present: Representative Pepper. 

Staff present: Kathleen Gardner Cravedi, staff director; Melanie 
Modlin, assistant staff director; Peter Reinecke, research director; 
Judy Whang, executive assistant; and Mark Benedict, minority 
staff director. 

OPENING STATEMENT OF CHAIRMAN CLAUDE PEPPER 

Mr. Pepper. The committee will come to order, please. 

I am sorry to be a little late. I am very grateful to all of you, 
especially this fine panel here and the other witnesses to come 
later, for your being here. 

This hearing illustrates how diligent we must be to protect the 
rights of the people of this country against abuse. We are going to 
hear from our great news collecting organization, the Associated 
Press, the results of a magnificent study they made about this criti- 
cal subject of guardianship. I warmly commend them upon the ini- 
tiative they have shown in investigating such a critical matter. It 
deals with the right of people not to have their liberty and their 
property taken away from them, it seems to me, without due proc- 
ess of law, or without being assured the need for protection of the 
law as the Constitution affords our people. 

Just to show you how critical this situation is, only 14 States re- 
quire the allegedly incompetent elderly person to be informed as to 
their legal rights. I am talking about the appointment of guardians 
in the State court, generally the county judged court, most of 
which are overburdened with work. I am talking about people in 
many cases not even present at their own hearings or not repre- 
sented by counsel at the hearing. I'm talking about people having 
their liberty and their rights of property taken away from them by 
a summary proceeding. 

Now, you know, to have a guardian appointed means that the 
courts have given to another person almost complete control over 
your own person— that is, they can generally determine whether to 
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put you in an institution or let you live in your home, or take your 
home away from you, or make you live in another kind of place; 
they determine what happens to your property, and then can ta'.e 
your property away from iou. That is the power of a guardian. 
Under guardianship another person exercises almost complete con- 
trol over the person declared incompetent, the ward. 

The elderly are generally the victims of these abuses because 
many of them are sick and frail and they somenow lend themselves 
to this abuse. As I mentioned, only 14 States require allegedly in- 
competent elderly persons to be informed as to their legal rights. ► 
Now, under the Constitution of the United States, even a defendant 
in a cruel murder case is entitled to be informed of his constitu- 
tional rights. 

Eight States have no requirement that the "accused"— that is 
the person that they seek to have a guardian appointed for— even 
be notified that someone is petitioning to become that individual's 
guardian. Now, no criminal could be sentenced in a court without 
being notified to be there and having an opportunity to hear what 
the judge said. 

Fifteen States do not even specify that the elderly person has a 
right to counsel. It is an accepted fact of American constitutional 
law that an individual has a right to counsel— that is due process. 
But not the person who is about tc be charged with being incompe- 
tent by somebody else. And in a lot of States, they don't even pro- 
hibit a convicted felon from becoming the guardian of an individ- 
ual. 

Only 16 States require that the elderly person even be present at 
his or her own guardianship proceedings. 

Thirty-three States allow advanced age" as a grounds for ap- 
pointing a guardian. I wonder if they would get me, I am 87. I will 
have to be on the alert that somebody doesn't go in, in my absence 
and without my knowledge, and without my having an attorney, 
and ask to have a guardian appointed for me. He is an old man, 
they might say, 87 years old. He ought to have a guardian. Maybe I 
should, but I don't want one. Thirty-three States allow "advanced 
age" as a cause to establish a guardianship. 

Only 12 States require that medical evidence be submitted to 
show incompetence, irresponsibility, inadequacy, or loss of one's 
mental powers. In a lot of States where they do ask for certain 
kinds of medical evidence, the certificate from the physician is not 
even required to show where the individual lives, what his tele- 
phone number is, and that the doctor really knows v-ho the individ- 
ual is, that it is assuredly the individual that he is talking about. 
So these are very critical matters. 

We invited the Department of Justice to be here today because 
we thought anything pertaining to the rights of the people of the 
country was a matter of concern to the Department of Justice. 
They told us they didn't have any contribution to make on this 
subject. I am sorry that they didn't feel that it was a subject within 
their jurisdiction— I wish they had. The Associated Press and all of 
you have shown that it is a matter of grave public concern. 
. So we are examining this matter primarily as it affects the elder- 
ly because they are generally the victims. But a lot of abuses have 
occurred when avaricious peopte who have an elderly person, or for 
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that matter, persons who becomes ill for a while in their charge. 
There are three illustrations as to how this abuse occurs. 

In Arizona, for example, the authorities filed suit seeking to 
force a daughter to move her mother from a State mental hospital 
to a private home or to some other care site. The daughter vigor- 
ously resisted the effort— she would rather have kept her mother 
in a State mental institution where the State was paying the bill 
than to take the responsibility for her mother's care in an institu- 
tion where she would have to meet the expense. 

There was another case in Kansas. It was not until a 78-year-old 
chicken farmer returned home following her stroke that she 
learned that a guardian had been appointed for her by the court to 
care for her during her recovery. But before she could dissolve the 
guardianship, the guardian managed tc have her removed from her 
home and institutionalized even though she was mentally and 
physically able to care for herself. And that was somebody who 
wanted his or her hands on that lady's property. This woman had a 
guardian appointed for her in her absence, of course, and without 
an attorney being present at the hearing. And when it was time for 
her to leave the hospital, she found herself without a home. 

Then one other case occurred in Florida when a woman left co- 
matose for two months following a car accident did not discover 
that she hr^ had a guardian appointed to care for her until months 
after she h d recovered. She went to vote and they told her she 
couldn't vou She si;d, why can't I vote? I am a citizen. I am 
within the eligible age. Oh, the man at the Records Office said, you 
have had a guardian appointed. 

A guardian? I haven't got any guardian. Well, she found out she 
had, that somebody had taken advantage of the fact that she was 
comatose and had gone into a co^rt and made a presentation to the 
judge. 

Now, we are not charging corruption on the part of the judges 
but we are charging that they allow too loose a practice. And we 
are talking about giving the same protection that a criminal is en- 
titled to in court to the people who are made the subject of an ap- 
plication to get a guardian appointed: the right to a lawyer, the 
right to be present at legal proceedings, the right of competent evi- 
dence. That is a very serious matter, to put you in the institution 
against your will. They have th*> right to do that, a guardian does. 
A guardian has the right to go into court and say, my ward is not 
capable of looking after herself, I want you to put her in an institu- 
tion. If the guardian says that, the court is likely to go along with 
it. 

So we are talking about a matter we do think is of Federal con- 
cern. The American Bar Association has shown a keen interest in 
this matter, and I am hoping the Department of Justice will 
change its attitude. After they find out about our hearing and read- 
ing the articles from the Associated Press. I hope they will realize 
that it is a matter of concern to the government of this country, 
and to the courts of this country, and to ; the justice system of our 
Nation. And at least we would like to have their cooperation as we 
try to promulgate a uniform system of laws that will protect people 
against such abuses; or else, as I think it has the power to do, Con- 
gress itself can propose legislation assuring minimum rights under 
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the equal rights provision of the Constitution, and the due process 
laws of the Constitution. 

So now we have a distinguished group of witnesses today, whom 
we are very pleased to have, and I am very grateful to all of you 
for being here. 

Our panel consists of Ms. Minnie Monoff, age 81, from Greeley, 
Kansas; Ms. Marguerite Van Etten, age 66, from Plantation, Flori- 
da; Mr. Tod Porterfield, age 83, from Albion, Indiana; Ms. Etan 
Merrick, wife of Mr. David Merrick, 71, a Broadway producer, and 
distinguished American, of New York; Mr. John Hartman, former 
public guardian, currently an inmate at Ccmmunity Treatment 
Center in Detroit; and Mr. Jim Godes, investigator, Subcommittee 
on Health and Long-Term Care. 

[The prepared statement of Chairman Pepper follows:] 

Prepared Statement of Chaikman Claude Pepper 

Members of the subcommittee. Distinguished guests. The subject of today's hear- 
ing makes for unpleasant listening. It will shock you, as it did me, to learn just how 
frequently abuse can occur following the establishment of a guardianship. There is a 
powerful and unique abrogation of rights when a person's care is entrusted to an- 
other under a guardianship arrangement. The typical ward has fewer rights than 
the typical convicted felon— they can no longer receive money or pay their bills. 
They cannot marry or divorce. By appointing a guardian, the court entrusts to 
someone else the power to choose where they will live, what medical treatment they 
will get and, in rare cases, when they will die. It is, in one short sentence, the most 
punitive civil penalty that can be levied against an American citizen, with the ex- 
ception, of course, of the death penalty. 

You would think, given the severity of restriction guardianship imposes upon 
one s civil rights, that great care would be taken by the States and the Federal Gov- 
ernment to safeguard against abuse and exploitation. Sadly, the findings of over ten 
years of research by this subcommittee reveal that guardianship— the legal mecha- 
nism for providing incompetent elderly and infirm with needed financial and per- 
sonal assistance— fails miserably in accomplishing that objective. 
- The subcommittee found that less than One half of the 500,000 million individuals 
-under guardianship on any given day in America had the benefit of representation 
by an attorney during their guardianship proceeding. An equal number are not 
even present when a guardian is appointed. Even a convicted felon is accorded such 
due process rights. 

The fact that in most States neither an attorney nor the individual whose compe- 
tency has been called into question need be present for a guardianship to be success- 
fully processed is problematic enough. The process, we found, is further exacerbated 
by the ease with which a guardianship can be secured and the relative difficulty 
involved in dissolving it. 

To test the facility with which a guardianship could be granted, a subcommittee 
investigator sought to obtain guardianship over his "fictitious" aunt. In one in- 
stance, he was told that if he hand-walked the "papers" through court he could 
probably conclude the process and "get on with his life" in two hours. The "papers" 
consisted of two medical verifications of the proposed ward's incompetency. Howev- 
er, the forms did not require an address, phone number or ID from the physician. 
Another form waived one's right to an attorney. Obviously, an unscrupulous guardi- 
an can easily obtain a signature waiving an attorney from an individual whose 
physical or mental ability has been temporarily or permanently compromised. Re- 
maining papers simply asked for pertinent personal information and background re- 
garding the applicant for guardianship. 

Given the relative ease with which a guardianship could be secured, it is not sur- 
prising to learn the relative frequency with which ahuse can occur. Some of the 
more heartbreaking example* of abuse involve elderly who were living independent 
lv until an injury or illness necessitates a stay in a hospital or nursing home. Upon 
discharge from the hospital or nursing homo, many older Americans learn to their 
chagrin that their families or those entrusted by the court with their care have lit- 
erally sold their homes out from under them. Equally heartbreaking are cases 
where families or caregivers have their loved ones or "wards" committed to a public 
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institution as a means of obtaining their property. The following examples are illus- 
trative of abuses of this nature: 

In Arizona, authorities filed suit seeking to force a daughter to move her mother 
from a State mental hospital to a private rest home. Officials charged that the 
woman would rather keep the mother in a free public hospital than deplete her in- 
heritance. 

In Kansas, it was not until a 78-year-old chicken farmer returned home following 
her stroke that she learned that a guardian had been appointed by the court to care 
for her during her recovery. Before she could dissolve the guardianship, the guardi- 
an managed to have her removed from her home and institutionalized even through 
she was mentally and physically able to care for herself. It took five weeks for the 
guardianship to oe dissolved, but years to resolve the guardian's financial misman- 
agement. The deed to the farmer's home has yet to be returned. 

In Florida, an elderly woman left comatose for two months following a car acci- 
dent did not discover that she had a guardian appointed to care for her until 
months after she had recovered. Exercising her right to vote, she was advised she 
could not because she had been declared "mentally incompetent." It was only then 
that she began to understand why certain assets were missing. 

The subcommittee found that the Statee do not have uniform standards and regu- 
lations to safeguard against the abuses we uncovered. For example, few regulatorv 
checks are in place, such as a requirement for verification of mental or physical ill- 
ness. We found that only 12 States require any verification by a medical doctor that 
an individual is incompetent. The Associated Press found in their year-long study of 
this issue that of the 2,200 cases they reviewed nationwide about one-third of them 
were granted without the benefit of a doctor's verification of medical necessity. 

The subcommittee also found that there is a marked lack of due process in most 
States in the procedure by which a guardian is appointed. As mentioned earlier, in 
most cases the proposed 'Avard" is not required to be present, nor is his or her attor- 
ney. We found that only 16 States require that the elderly person be present when 
the guardianship hearing takes place, and 15 States do not even specify that the 
elderly person has a right to counsel at the hearing. The subcommittee was also sur- 
prised to learn that there is no minimum requirement of education, experience or 
intelligence required in any of the fifty States to be a guardian. In Michigan, a jani- 
tor in a bar, making $14,000 annually, answered a newspaper ad describing a posi- 
tion as a guardian with a local court. As he will tell us today, the decision netween 
managing his $14,C00 a year salary or over $1 million of assets was easy. He an- 
swered the ad and was hired. That was the beginning of his eight-year career as a 
court-appointed guardian that ended when it was dscovered that he had been using 
the assets of his 400 "wards" for personal purposes. We found that in only 5 States 
are convicted felons prohibited from being appointed guardians. 

Probate courts are responsible for granting guardianships. They are terribly over- 
burdened. It was found that in instances where guardianships are carefully and ap- 
propriately established, follow-up checks to m^.itor the progress of the guardian- 
ship is infrequent. Only half the States require that guardians file an annual report 
of their wards' well-being. Six States do not require any financial accounting of 
wards' monies. 

Interestingly, the United States is one of the few developed countries in the world 
that does not yet have in place a national system of guardianship. Unlike the 
United States, where guardianship laws differ not only from State to State, but 
from county to county, judge to judge and guardian to guardian, Britain, Japan, 
France, Canada and even the Soviet Union, to name a few, have national guardian- 
ship standards in place. 

We asked the Justice Department to be here today. We thought that the protec- 
tion of civil rights was well within their jurisdiction. We were advised that the de- 
partment would not have anything to contribute to this hearing ad it views this 
problem as one which should oe handled by the States. Once again our administra- 
tion has chosen to ignore yet another opportunity to protect the basic civil liberties 
of our citizenry, especially our elderly and infirm, 

The American Bar Association, and other legal experts expected to testify today 
will suggest that necessary reform will require the adoption and enforcement of uni- 
form standards to be applied consistently throughout the United States. The Federal 
Government should not cominue to sit idly by, but rather, should take whatever 
steps necessary to ensure that the States will not abridge the rights of those least 
able to protect themselves. 

We look forward to hearing the testimony of our first panel of witnesses. The bad 
news is that they are here to detail their unfortunate experiences under guardian- 
ship. The good news is that they are the success stories. They, unlike many others 
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in abusive guardianships, were able to successfully prove their competency and re- 
store their rights. Your stories will be helpful to us as we seek to bring about 
needed reform. ° 

Mr. Pepper. At this time I would like to submit the prepared 
statement of our colleague Congresswoman Bentley for the hearing 
record. Hearing no objections her statement will appear at this 
point in the hearing record. 

[The prepared statement of Representative Helen Delich Bentlev 
follows:] J 
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PREPARED STATEMENT OF REPRESENTATIVE HELEN MUCH BENTLEY 

It Is * plcafturc to be here with you today to Investigate alleged abuse 
in the national guardls^ahlp syatem for the dlaabled, Infirm and Incompetent 
elderly* 

Recently, I have been receiving large quantities of mall regarding 
abuse of the elderly both physically and financially* It Is a scary 
thought , and Inconceivable to many of us, to be disabled or Infirm, arid 
therefore, be virtually helplesa* 

This I> not an experience that many of us have ever encountered, nor do 
we ever wiah to. The topic of this hearing Is important. We muat find 
waya to stop abuse, whether It la abuse of children or adults. With the 
reports of mercy killings In the Lutheran Nursing Home in Montgomery County 
to reports that an elderly man's caretaker bound and gagged both him and hla 
sister and left them for dead In the baaement, makes one acutely aware of 
the abuse that la affecting elderly Individuals* 

The circumstances which may force an Individual Into a guardianship 
scenario are numerous. Statutes at the state level are unclear and 
ambiguous. Many of the elderly who are placed under guardianship sre not 
completely mentally or physically Incapacitated. However, as the statutes 
now stand, they may lose control over their financial assets which Is almost 
as ?devaatatlng as any debilitating illness* 

. We need to examine both the guardianship laws and the extent of the 
* abuse occurlng within the elderly population* Abuse Is a crime, and It Is 
also a crying shame* 
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Mr. Pepper. First we will hear Ms. Minnie MonofF. Ms. Monoff, 
we will be pleased to hear you. 

PANEL ONE-THE PROBLEM: ABUSES IN GUARDIANSHIP; CON- 
SISTING OF MINNIE MONOFF, AGE 81, GREELEY, KA; MAR- 
GUERITE VAN ETTEN, AGE 66, PLANTATION, FL; TOD PORTER- 
FIELD, AGE 83, ALBION, IN; ETAN MERRICK, WIFE OF DAVID 
MERRICK, AGE 71, BROADWAY PRODUCER, NEW YORK, NY; 
JOHN HARTMAN, FORMER PUBLIC GUARDIAN, CURRENTLY AN 
INMATE AT COMMUNITY TREATMENT CENTER, DETROIT, MI; 
AND JIM GODES, INVESTIGATOR, SUBCOMMITTEE ON HEALTH 
AND LONG-TERM CARE 

STATEMENT OF MINNIE MONOFF 
Ms. Monoff. Mr. Chairman, members of the committee: 
My name is Minnie Monoff. I am 81 years old and I live in Gree- 
ley, Kansas. I am pleased to have the opportunity to be here today 
and to discuss with you the sad experience that I had several years 
ago when I was made a ward of the State. 

In February of 1984, I suffered a stroke. When I recovered and 
returned home, I learned that a guardian had been appointed by 
the court to manage and care for myself and my property. I wa" 
pretty disturbed to discover that no effort was made, prior to the 
appointment of the guardian, to determine whether my family 
could serve in this capacity. 

Once home, I wanted to get control once again of my life. I 
wanted to continue raising my chickens, receive my meals-on- 
wheels, and see my many friends and neighbors. I called my guard- 
ian and advised her that I was now able to take care of myself and 
would no longer need her assistance. 

In spite of my conversation with her, several weeks later she 
came to my house and said, "Minnie, I'm taking you to a nursing 
home. I remmded her that I was perfectly able to care for myself 
and had no intention of going to a nursing home. Three weeks 
later, she returned and was accompanied by the administrator of 
the nursing home. They said they were there to take me to a nurs- 
ing home. Well, I almost passed out. I told them to leave, that I 
was able to take care of myself. 

Later that same day, the sheriff, the nursing home administrator 
and a nurse returned to my house. I had just finished mowing my 
lawn and feeding my chickens. When I unlocked the screen door, 
the sheriff thrust a paper in my face and stated that it was a court 
order to remove me from my home and place me in a nursing 
home. I was shocked. I told the sheriff, "What do you all mean? I'm 
doing my work. I am enjoying my life here. Why do I have to go?" 
He said that he was simply following orders and that if I didn't 
comply they would forcibly carry me out of the house. I asked if I 
could leave on Monday, which would give me the weekend to get 
my home in order. He said no, I had to go right then in my work 
c/othes. Can you imagine being forcibly removed from your own 
home? The sheriff looked at me when were leaving and said, "This 
is the worst thing I have had to do in my career— to take someone 
from their home. 
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I was removed from my home simply because my guardian felt I 
should be in a nursing home. She never asked if I felt I would need 
nursing home placement. In fact, I never spoke to her except on 
the occasion I previously mentioned. Furthermore, I was never ad- 
vised that a hearing involving my competency was scheduled. I was 
not present at the hearing nor was an attorney of my choosing. I 
later learned, while in the nursing home, that an attorney was ap- 
pointed in my absence and he agreed to my guardian's petition. 

You don't know how terrified I was. I had' to leave my home 
where I was happy and taking care of myself. I felt like a criminal. 
That's the way they treated me. That's the way I felt. 

I spent the next 5 weeks in the nursing home. During that time, 
I managed to contact the State Agency on Aging and in turn the 
State Ombudsman, who is responsible for investigating abuses in- 
volving the institutionalized. Five weeks of pleading eventually 
overturned my guardianship and I was able to go home. What 
began as a plan to protect myself and my affairs while I recovered 
from my stroke ended up a nightmare. 

Seldom in my life have I ventured far f:om my house. In fact, 
this is the first time I have been to Washington, D.C. or flown in 
an airplane. The only reason I am here is to help others to avoid 
my sad experience. I hope that by being here today I have done 
just that. 

Thank you. 

Mr. Pepper. If the American people could all hear that, Ms. 
Monou, they would almost certainly want to rise up against such 
abuses as you have been the victim of. You impress me as being a 
very competent person. 

Did you enjoy your airplane ride? 

Ms. Monoff. I enjoyed it very much, and I enjoyed all the people 
around me. 

Mr. Pepper. Ve:y good. You are going back home by plane? 
Ms. Monoff. Back home this evening. 

Mr. Pepper. Ms. Monoff, you are 81. You are not quite old 
enough to remember it. I have on my office wall here a photograph 
of the first airplane flight in history. 

Ms. Monoff. Is that right? 

Mr. Pepper. 3y Mr. Orville Wright of Dayton, Ohio. 

I got a bill through in 1939 for Mr. Wright making National 
Aviation Day on his oirthday— August the 19th— and he came and 
gave me a photograph of that first flight, at Kitty Hawk. And in 
the lower left-hand corner it is inscribed, "To Senator Claude 
Pepper— Orville Wright." So I am old enough to have a picture of 
the first flight. 

Ms. Monoff. That's wonderful. 

Mr. Pepper. I am glad you enjoyed yours. 

Ms. Monoff. I sure did enjoy mine. 

Mr. Pepper. Next is Ms. Marguerite Van Etten of Plantation, 
Florida. I am glad to have a fellow Floridian here, Ms. Van Etten. 
You go right ahead. 

Excuse me. You are lucky, Ms. Monoff, that your guardian didn t 
sell your home while you were in the nursing home. 

Ms. Monoff. That is what I am really proud of. 

Mr. Pepper. Go ahead, Ms. Van Etten. Thank you. 

° it i 
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STATEMENT OF MARGUERITE VAN ETTEN 
Ms. Van Etten. Good morning, Mr. Chairman, members of the 
subcommittee. My name is Marguerite Van Etten, I am 66 years 
old. I am here to tell you about my experience with guardianship, 
which cost me dearly emotionally, professionally and financially. 

On June 8, 1983, I was driving to an assignment in my job as a 
public health nutrition consultant for the State of Florida. A near- 
fatal traffic accident left my pelvis fractured, and I suffered head 
trauma and many other injuries. A week after the accident I went 
into a coma. Because of the severity of my injuries, it took two 
months to recover my full mental faculties. It took much, much 
longer, however, to recover the rights I had lost. 

I have three daughters, one of whom petitioned the county court 
to find me incompetent and in need of a guardian. I was served 
with a notice of her petition at the hospital on June the 29th. I am 
not real sure that date is correct— it is according to the medical 
record, but according to the records I have, it was later than that. 
Anyway, it was about 3 weeks after the accident— as you might 
imagine, I wasn't very clear-headed at that point and I did not 
answer when they asked whether I'd attend the guardianship hear- 
ing. 

On July the 5th, according to a court form, I indicated I "did not 
want to attend my hearing." But I recall, and my doctor's notes 
clearly indicated, that I was unable to answer any questions. 

The hearing date came and my court-appointed lawyer waived 
the rights to a hearing. I was declared incompetent and my daugh- 
ter was appointed as guardian. It was all very matter-of-fact and I 
had no say in any of it. 

I was never told about the guardianship arrangement, but I 
knew something was wrong. Friends of mine told me that creditors 

Z e *fu* I me> and that the bank was foreclosing on my house. 
Neither of these things was true— my daughter had just spread the 
rumors to scare me. Telling me it was in my best interest, my 
daughter moved me to her home in Maryland. I really wanted to 
live in my own home in Florida, but it appeared I had no choice. 
When I asked my daughter questions, all I'd get were evasive an- 
swers and shrugs. 

m Against my daughter's protests, I moved back to Broward County 
in February 1984. When I got there, it was like a bad dream. My 
furniture was gone— my daughter had had it shipped to Maryland 
even before I was declared incompetent. I had to sleep on a sleep- 
ing bag on the bare floor, which wasn't easy with the injuries I had 
suffered in the accident. I lost my job. My driver's license had been 
revoked. I had trouble drawing on my bank account in my own 
name. 

But there was more humiliation to come. In the spring of 1984, 1, 
went to the polls, as I always do, to cast my ballot in Broward 
County elections. I am very active in the Daughters of the Ameri- 
can Revolution and I consider voting an important constitutional 
right. I was flabbergasted to learn that I no longer had the right to 
vote. I called county officials— there had to be some mistake— and 
they told me they knew me as "83-0449; Van Etten, mentally in- 
competent." In fact, they told me the exact date— July the 29th, 
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1983. The hearing was set on July the 25th. So there is something 
wrong there. 

Not being able to vote was the last straw. I decided to do every- 
thing possible to learn about guardianship and the existing laws. I 
had had to take a law course when I worked on my master's degree 
so I had a little background. I went around town by bus, with only 
one good eye, visiting courts, libraries, and becoming a knowledgea- 
ble individual. I learned that common criminals have more rights 
than a person under guardianship. 

I knew I had to convince the courts of my competency if I were 
to terminate the guardianship, so I made an appointment with a 
psychiatrist who examined me and found me in good mental 
health. , . _ , 

Next I went to my guardian's attorney, whose father had han- 
dled all my legal affairs, and demanded he get me my rights back. 
Finally, on April 3, 1984, almost a year after my accident and 
about $40,000 later, I was restored to competency. 

I consider myself very lucky. I was able to regain competency, 
but I don't want what happened to me to ever happen to anyone 
else. All you have to do is have a stroke or be in a coma and they 
can take away all your rights, your property, everything. Unless 
there is someone to monitor the situation, this could happen to 
anybody. . T . 

I am pleased the Aging Committee is holding this session. I hope 
that you will take strong and swift action to remedy this problem- 
abuse under guardianship. No one knows that guardianship means 
that you are declared mentally and physically incompetent. Profes- 
sionals don't even know that. And the underlying thing is that you 
are declared incompetent before you get a court order of guardian- 
ship. 

Thank you, and I would be happy to answer any questions that 
you might have. . 

Mr. Pepper. Ms. Van Etten, I am sorry to hear this episode ot 
your daughter treating you in that cruel way. 

This committee has had a lot to do with the problem of abuse to 
elderly people. A lot of times it's physical abuse, not just the 
mental and financial abuse as you have recited. And you would be 
surprised to know how many of these abuses are committed by the 
sons and daughters of elderly people. 

Ms. Van Etten. That's right. 

Mr. Pepper. Your daughter, it would seem to me, if you were in- 
competent, in a comatose state, should have volunteered to take 
care of you and look after your affairs until you got all right again. 
Or if you went for a longer time, maybe a year or something, and 
the doctors all said you had no hope of ever recovering and the 
like, then a competent guardian might have been appointed. But to 
have been taken advantage of this way and to have given up 
$40,000 of your property during the time that you were under this 
status* - that's a tragedy. 

Ms. Van Etten. I will say that figure includes the cost of three 
attorneys, and the cost of and the damage to my furniture and my 
belongings. 

Mr. Pepper. It is a shocking example. But you were able to right 
the wrongs and regain your independence. That's commendable. 

ER£ 15 
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Ms. Van Etten. Thank you. 

Mr. Pepper. Next, Mr. Tod Porterfield, age 83, from Indiana. 
Mr. Porterfield, we are glad to hear from you. 

STATEMENT OF TOD PORTERFIELD 

Mr. Porterfield. Good morning, Mr. Chairman. I would like to 
thank you and the other distinguished members for giving me a 
chance to talk. I have driven here from my home in Albion, Indi- 
ana, a total of over ? . miles, and it has been a horrible nightmare 
that I lived through and I don't want anybody else to have to. 

Mr. Pepper. Did everyone in the room understand that, that Mr. 
Porterfield drove here alone, 600 miles, from his home in Albion, 
Indiana to testify at this hearings? 

Mr. Porterfield. My guardianship troubles began in 1984. 1 had 
become ill; I have cancer. A large tumor was removed from my 
stomach, and I was told that I also have a blood disease. But the 
biggest blow of all was when I lost my wife. I became very ill. After 
I was released from the hospital and I went home, I decided, what 
the heck, I live on a farm— why should I suffer? My Lucy is gone 
and it's not the same, so I'll sell it. 

So I contacted a man who had made up our yearly taxes and told 
him that I was going to put the farm up for sale. I had been ap- 
proached before that about the sale of the property if I ever decid- 
ed to leave it. 

Then I had to go to the hospital— I started bleeding again. I was 
very upset. I wasn't eating very well. I remained in the hospital 
undergoing therapy for my illness in March of 1985. I v/as moved 
to a nursing home. I was told before I went to the nursing home 
that the doctor that was attending me said that I could go home 
and recover— all I needed was help from the countv for them to 
place somebody, a live-in or a housekeeper, for me. 

Instead of going home, to my horror and dismay when we drove 
past the road that would have gone to my farm, we kept on going. I 
was forced into a nursing home in another small town. Right then 
and there I started to object very loudly, as much as I could, about 
this move. But they dragged me in my wheelchair— I didn't walk 
well— into the nursing home. I was put into the ward or the section 
where they put the "I am going to die tomorrow" patients, or the 
nuthouse patients. And there I was locked up in this room, and I 
couldn t figure out why. 

There was nobody to talk to. I couldn't get any answers from any- 
body in the nursing home. Well, it turns out that the attorney who 
had previously told me he would help me make the contract to sell 
my farm actually had taken over my affairs. From the first of the 
year until the time I got cut of that hospital, I got no personal mail 
whatsoever— it was all stopped at the farm— and I was given no ex- 
planation of monies coming in, bonds, or anything. 

Needless to say, I was very shocked and couldn't believe that 
anybody could do and would do that to me. I did not hire him as 
my attorney. I had considered him for being my attorney for other 
things such as making out that contract. 

He confined me to a nursing home, where I was robbed of all of 
my rights.' I couldn't get mail. I moved some of my possessions, val- 
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uable possessions, out of my farm home. He said he would take 
them for safekeeping. However, many of these have since disap- 
peared—he said he didn't remember taking them, or couldn't 
locate them. I felt like he owned me and my things. He sure acted 
like he did. I kept asking myself, "How can this happen to me?" 

It wasn't until much later that I found out that I had been diag- 
nosed by a civilian social worker as having Alzheimer's disease. 
What makes this so shocking is that no doctor in ai). of my treat- 
ments in three different hospitals ev<? r told me that I had any 
mental condition at all. 

I am sorry, I kind of mix this up for you by reading my state- 
ment and then saying other things, Mr. Chairman, but this is hard 
to talk about. I don't want to leave anything out. I was committed 
in this home under the control of another person based solely on 
this social worker's opinion. 

After four months of the attorney having control of my affairs, I 
was finally given a real court hearing to make an official determi- 
nation as to the guardianship. The judge never once asked my 
name in court— who are you, where did you live, anything like 
that. He just accepted whatever the lawyer said. Next, I was or- 
dered taken to a doctor to be tested for Alzheimer's disease. The 
doctor was a general practitioner. It so happened that same doctor 
was the doctor who took care of me in this nursing home in which 
I was confined. He had accepted my admittance papers saying I 
had Alzheimer's disease and he couldn't very well contradict him- 
self. 

My test consisted of two questions: Recite the names of the last 
six Presidents. Count backwards from 25 by 3. As a farmer, I don't 
read the papers very much and I am not all that interested in gen- 
eral politics. 

So when he was through with these tests, he ruled that I was not 
fit to be given back my properties and control. 

In all my 83 years, I have never once run into a situation where 
I had to do backward counting or anything like that— I use a calcu- 
lator if I've got something I have got to figure out, and I believe 
that knows more about it than I do. 

Anyway, in spite of the doctor's kind words to my face — that 
there was nothing wrong with you, Tod, you are all right— he told 
the lawyer that went up to see me, no, he's not fit to go home. He 
couldn't even take care of his finances. At least that was the law- 
yer's statement who was representing me. I had a young lawyer 
suggested by one of the societies. And I was officially again put 
under a limited guardianship, this time with a bank. 

I never stopped fighting, though it cost me thousands of dollars 
and a lot of my property. Even worse was the pain I had to bear 
because I felt so helpless. It really hurt when I was branded an in- 
competent and no one would listen to me. In June of 1986, 1 finally 
had that guardianship ended. It was one of the happiest days, I 
uoss, in my life. This should never have happened to me, and I 
ope and pray that it never happens to anybody else. 
Mr. Chairman, how can a man step in and take over another 
man's life, and no one even questions it? It is just not right. 

I had an attorney, but to him I was just an old man, so everyone 
just lot him control me, like I was one of his possessions. It is very 
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easy to take advantage of someone just because of their age, and 
that's what he was doing. And this should be changed. 
I thank you. 

Mr. Pepper. Mr. Porterfield, this attorney who had himself m^de 
your attorney and got himself appointed your guardian, he was no 
relation of yours, was he? 

Mr. Porterfield. None whatsoever. 

Mr. Pepper. Did you have any relatives in the area, any family? 

Mr. Porterfield. Just my wife and myself. We were not natives 
of Indiana. We moved down there and bought the farm as an in- 
vestment. We moved there in 1956. 

Mr. Pepper. Ycu were not present when your guardianship was 
established? 

Mr. Porterfield. Never had a hearing. The only indication there 
was a guardian in my case was I couldn't call anybody. I had no 
telephone service in the halls or rooms where I was. I would have 
to go to the desk and ask if I could make a call to try to locate 
somebody to let them know where I was. No one knew where I was. 

Mr. Pepper. And you said this attorney, when he got to be your 
guardian, took some of your things out of your home? 

Mr. Porterfield. Yes, that's true. They would tell me, your 
lawyer don't want it— then finally it got to the point where they 
said, your guardian don't. I said, what are you talking about, a 
guardian? I haven't got a guardian. I have been to no court. What 
do I need a guardian for? 

Mr. Pepper. On the subject of whether or not the Federal Gov- 
ernment should take any interest in this matter, our staff has de- 
termined that of the nations of the world, Great Britain, Japan, 
France, Canada, and even the Soviet Union have national guard- 
ianship laws protecting their people. 

If these things had occurred in some totalitarian country, we 
might accept it as normal. But for these things to have occurred in 
the United States of America is difficult to believe. 

Thank you very much, Mr. Porterfield. 

Mr. Porterfield. Thank you, Mr. Chairman. 

Mr. Pepper. Here is a man who was able to drive 600 miles from 
his home to present this statement that he has made here today, 
and yet a little bit ago he was under guardianship, as he has told 
us. 

Next is Ms. Etan Merrick, the wife of Mr. David Merrick, age 71, 
Broadway producer of New York. Ms. Merrick, we are pleased to 
have you here and thank you very much for your statement. 

STATEMENT OF ETAN MERRICK 

Ms. Merrick. Mr. Chairman, members of the subcommittee: 
When I was asked to testify before this subcommittee, I was sub- 
jected to a rush of mixed emotions. The long chapter of the conser- 
vatorship for my husband— which started in June 1983 and ended 
de facto January of 1985 and de jure in August 1987— has been 
fraught with conflict, anguish and anger. 

During those extremely trying times, I often vowed to somehow, 
some day, speak my mind concerning the unwieldiness of a system 
that permitted so many— what I felt were— outright atrocities. 
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Perhaps one day I will compile my thoughts on this subject and 
write an article, but in the meantime, I embrace this opportunity 
to formulate my thoughts and begin to express what I have felt. I 
am particularly pleased to voice my opinions in front of a body of 
people who are in a position to ameliorate the laws governing and/ 
or protecting the elderly in America. 

The story of my husband is perhaps atypical, but I think it still 
serves a purpose for this subcommittee. My husband, who may be 
known to some of you for his work in the theatre, is perhaps too 
much of an iconoclast to serve as an example of a conservatee, and 
his life before, during and after the conservatorship has been so 
convoluted and complex, that the facts about the conservatorship 
may be obscured by his constant personal drama. David has not ar- 
rived at his theatrical legendary stature by chance; he always was, 
and still is, a master showman. However, if David for all his might, 
could be a victim of a sometimes wicked system, I am sure it con- 
notes what could happen to others who are perhaps more vulnera- 
ble and completely without anyone to help, so I proceed. 

When David suffered a stroke in February 1983, the machinery 
of his business activities came to a grinding halt. David's theatri- 
cal, might I call it, empire — in deference to his success, notoriety 
and profitability— was a business run from a small office with only 
a handful of employees. Bookkeeping, planning and overall struc- 
ture were idiosyncratically stored in David's mind. Being an in- 
nately private person and an undisputed autocrat, David did not 
have a substructure that could carry his business in an emergency 
such as the one happening in February 1983. There was immediate 
need for action; decisions to be made, contracts to be signed and a 
second theatrical company to be put together to fulfill an obliga- 
tion to perform "42nd Street" in Las Vegas in the spring of 1983. 
In the chaos that ensued, temporary measures were taken via a 
power of attorney, given to one of David's oldest friends, Morton 
Mitosky, who, over the years, had had business dealings with my 
husband and who was generally knowledgeable in che field. "The 
show went on" in Las Vegas while the New York company contin- 
ued its run. 

Considering the size of David's business and the large financial 
decisions to be made, it quickly became apparent that a conserva- 
torship was needed. Mr. Mitosky was, needless to say, disinclined to 
assume all responsibilities without the court's stamp of approval. 
David was, at the time, severely affected by the stroke which had 
been massive. His speech was garbled, and often completely impen- 
etrable. His movements were only slightly impaired, but his emo- 
tions markedly labile and his social behavior erratic. 

David ivas in agreement about instituting a conservatorship, 
even though I doubt that he really understood the meaning of it at 
the time, but when the documents were presented to him and he 
realized that someone else would rule his world, so to speak, for 
two years to come, he raged and fumed. However, from every point 
of view, the necessity *br a conservatorship was beyond dispute. 
Judge Hilda Schwartz made an unusual recommendation that the 
conservatorship be reviewed after two years, not have the custom- 
ary unlimited duration. 
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At my husband's request, I was made co-conservator in the fall of 
1983, and Mr. Mitosky, recognizing the redundacy of two people 
sharing the conservatorship duties, resigned in February 1984, thus 
leaving me the full responsibility of my husband's affairs. 

At the helm of David's business, I underwent grueling scrutiiv' 
for my every move. One judge erroneously declared "illegal" my at- 
tempt to have my husband's prime, and, at that time, only product. 
"42nd Street" produced in other English spoken countries, i.e., Aus- 
tralia and England. The musical "42nd Street" was naturally not a 
frivolous entertainment hobby. It had become a high-powered com- 
modity which had then generated revenues of perhaps $20 million 
in the U.S.A. alone. Not exploiting all possible venues to form 
other theatrical companies would have been tantamount to dump- 
ing a crop of wheat, or burning an automobile factory. 

The same judge demanded a hearing which would determine my 
future suitability as David's conservator. Now, the machinery of 
court-appointed guardians and their staffs of lawyers, paralegals, 
secretaries, word processing operators, messengers and the attend- 
ant cost of Federal Express and overseas couriers, et cetera, et 
cetera, reached a frenzy, and accountants and lawyers were work- 
ing overtime to control the controllers. How very fortunate that 
David had worked a lifetime and amassed enough money to pay all 
these people to "protect him." 

The lawyers who participated in this case read like a chapter out 
of Martindale-Hubbell. The patronage system was in full bloom. 
How very ironic that David's theatrical multimillion dollar busi- 
ness, which had been conducted out of his hip pocket before his ill- 
ness with only one or two trusted assistants, now necessitated an 
army of expensive professionals guarding each other. 

At this point David was functioning much better than previously, 
and with me, his wife, at his side, and the assistance of his office 
manager and the writers, choreographers and stage personnel from 
"42nd Street," this collective body of people was able to conduct 
business, more or less, as usual. 

Considering the obduracy and cost of the conservatorship, my 
husband and I jointly determined to attempt terminating the two- 
year conservatorship sentence. A system, that had proven unyield- 
ing to our personal circumstances before, now became granite in its 
resolution to make us prove our capabilities, and the cost of the 
termination procedure alone could probably have supported a small 
South American country for a year. 

However, our hard-wrn victory was celebrated in January 1985 
when a judge declared, after a trial, that David was capable of han- 
dling his own affairs again. 

This is an abbreviated version of my experience with conserva- 
torships. Out of that journey I have developed a couple of views 
and recommendations, which I hope this subcommittee will consid- 
er in connection with proposed legislation in this area. 

I believe it is imperative to abandon the practice of conservator- 
ships of unlimited duration. We require that the records of achieve- 
ment of our Congressmen be reviewed every two years. It is not un- 
reasonable to require that those who administer the estates of the 
elderly similarly be reviewed every two years. 
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In our case I feel that the judge showed remarkable foresight in 
directing that our conservatorship be of a two-year duration. Such 
a practice would give conservatees a ray of hope of a normal life, 
should they recover sufficiently, and it would also serve to keep 
conservators on their toes, knowing that they are to be evaluated 
not only by their fiduciary annual accountings but also for their 
personal, humanitarian service for the conservatee, which to me 
seems equally important. 

My second recommendation is a very strong objection to the pa- 
tronage system, which should bo removed entirely from the admin- 
istration of the estates of the disabled and the elderly. Perhaps the 
Federal Government could construct an organization of salaried 
employees, w hose only function would be the administration of con- 
servatorships, wherein the assistance and cooperation and advice of 
family and close friends would be sought, thus eliminating an 
arena of political machination often resulting in long distance, im- 
personal care by functionaries who often view their wards as vehi- 
cles for fees. 

Again, to reiterate what I have already stated, if my husband 
could be victimized by the system as it now exists, I can only imag- 
ine what could happen to others, who do not have his resources. 

Thank you. 

Mr. Pepper. Ms. Merrick, you have given us an excellent state- 
ment and we are very grateful to you for coming here to testify 
today. 

You have made two very important recommendations. One is 
that there should be an automatic limit on guardianship once it is 
established. I guess the reason that is not generally done is because 
the court is presumably always open to the revocation of the guard- 
ianship order, but it is very difficult to get it to do so in many 
cases. 

Ms. Merrick. Right. 

Mr. 'Pepper. So I think your suggestion that there be a limit is 
an excellent one. It might even be one year instead of two years as 
the judge who issued the original order of guardianship provided. 

The second thing is the cost, especially in cases where the person 
who is the victim of the appointment is a wealthy person with con- 
siderable business interests. 

Would you care to make an estimate as to how much this guard- 
ianship cost you and your husband? 

Ms. Merrick. It must be at least a million and a half dollars, I 
think, conservatively. 

Mr. Pepper. From what you say in your statement, it would be 
quite a large sum of money. 

Ms. Merrick. Yes. 

Mr. Pepper. All these people who were appointed to carry out 
the guardianship— it was a sizeable sum of money, was it? 
Ms. Merrick. Right, definitely. 

Mr. Pepper. Now, that shows that even a wealthy and famous 
person may be the victim of questionable guardianship proceedings 
if they are not carefully monitored. It might be that the, States, or 
even the Federal Government should provide somebody td* check up 
on the situation. We will see whether the Associated Press has any 
recommendations about how this matter can be handled. 
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It is very interesting for th?, public to know that even famous 
and distinguished people like your husband can be the victims of 
this procedure. We thank you very much for your excellent state- 
ment and for your coming hero to be with us. 

Ms. Merrick. Thank you. 

Mr. Pepper. And give our best wishes to 3*our husband. 
Ms. Merrick. Thank you. 

Mr. Pepper. Next is Mr. John Hartman, former public guardian, 
currently an inmate at Community Treatment Center in Detroit. 
Mr. Hartman, we are pleased to hear you. 

STATEMENT OF JOHN HARTMAN 

Mr. Hartman. Thank you. Good morning, Mr. Chairman, and 
members of this subcommittee. My name is John Hartman. On 
August 25, 1985, I pled guilty to embezzling funds from a disabled 
veteran for whom I served as court-appointed public guardian. I 
also admitted at that time to embezzling a total of $129,506 during 
my eight-year tenure as public guardian in Bay City, Michigan. 

On October 22, 1985, I received a five-yaar sentence. I am cur- 
rently serving that sentence at the Community Treatment Center 
in Detroit, Michigan. 

I want the subcommittee to know that I am here today because I 
deeply regret the actions that led to my conviction and incarcer- 
ation. I am here voluntarily in the hopes that my cooperation with 
the subcommittee may help to ensure that what I did never hap- 
pens again. 

In 1976, at the age of 23, I answered a newspaper advertisement 
for a public guardian job in Bay County, Michigan. At the time, I 
was working as a janitor in a local tavern. I did not know what a 
public guardian was, but I was looking to improve my quality of 
life. Even though I knew nothing about accounting and had no 
training in social work, and the only legal training I had was one 
course in criminal justice, I was hired. 

In January of 1977, without any training, I began to take on 
wards. Serving as people's legal guardian, I had complete and final 
legal control over their actions and finances. By the end of my first 
year, I had approximately 80 wards and $350,000 in their income 
and assets under my control. By 1978, the only other public guardi- 
an in Bay County left, and as a result, my caseload grew and grew. 
By 1984, at the height of it, I had at least 210 wards and was over- 
seeing $1.5 million in income and assets. 

In 1978, the public guardian's office closed, but I was told that I 
was still expected to serve as guardian to those wards then under 
my control. It was at this time that I began to commingle my 
wards' money with my personal monies. I had developed debts and 
liabilities and used approximately $30,000 of my wards' monies to 
pay these off and to meet my own expenses. 

I set up a checking account into which I deposited the income of 
my wards, mostly Social Security checks or veterans' benefit 
checks, monies from the sale of wards' assets, and my own income. 
I withdrew money from this all-purpose account to meet debts and 
liabilities. 
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When I started the job in 1977, I was making $9,800 a year. At 
the time of my apprehension in 1985, 1 was making $21,000 a year. 
But at the same time I was handling millions of dollars. As I said, 
regretfully, over eight years, I misappropriated approximately 
$130,000 from wards' accounts. Of that amount, I used $2?,000 to 
make up deficits in wards' accounts. I let some wards spend money 
that they didn't have. I was able to do that by tapping the accounts 
of other wards. I spent $83,000 of the total on bad investments, in- 
cluding the purchase of gold and stocks; with $9,000 of wards' 
monies I purchased a computer system and furniture for my office. 
I made approximately $4,000 in loans. I had no authority to do any 
of this and I am fully responsible for my actions. 

How was I able to so abuse the guardianship authority I was 
given? It was very simple. No one bothered to really check what I 
was doing. By law, I was required to file with the probate judge an 
annual accounting on each of my ward's well-being and finances. 
These reports were supposedly reviewed by the court administra- 
tor. However, these reports were viewed by everyone in the system 
as merely a formality and they were almost universally automati- 
cally accepted, no questions asked. Occasionally I would get a call 
from the court administrator saying, "Some of the figures don't 
add up. Can you fix it?" And I would fix it. 

At no time was I required to substantiate what I had recorded on 
the financial statements. No one ever checked my checking ac- 
count. No one ever looked at a bank statement. To my knowledge, 
there wasn't even anyone with expertise in accounting involved in 
the whole system. If anyone would have bothered to check, they 
would have seen that I could not verify that the balances I claimed 
in my wards' accounts were actually there. 

Even though I was serving as public guardian, I had no supervi- 
sion from county or State officials. There was a Board of Directors 
of the public guardianship program made up of representatives of 
the State Departments of Social Services and Mental Health, the 
probate court and the Social Security Administration. They met 
when they hired me, but to my knowledge they did not meet once 
during my eight years as a guardian. They certainly did not main- 
tain contact with or oversight of me, the one public guardian. 

Who were the people for whom I served as guardian? Most were 
elderly or disabled, poor and alone. Sixty percent were senior citi- 
zens, many of whom were impoverished nursing home residents 
whose only money was a $25 monthly personal needs allowance. 
Approximately 25 percent of my wards were mentally retarded 
who most often lived in institutions and had been abandoned by 
their families. 

Some of my wards were young and some well-to-do. One of my 
wards was a 14-year-old girl whose parents had passed away and 
left her with an $80,000 estate, Social Security survivor's benefits 
and private pension benefits. 

In addition, I had one ward with a half a million dollar estate, 
and five or six who were worth from $200,000 to $250,000. 

The public guardianship system is currently unregulated. It 
allows those who choose to do so to abuse the rights of and steal 
from mostly helpless people. The system is so unchecked that it en- 
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courages people who in other situations would not have done so to 
act in an illegal, reprehensible manner. 

There must be much tighter control over guardians.The regular 
imposition of basic checks such as requiring that copies of check- 
book registers and backup bank statements accompany financial 
reports would eliminate much abuse. 

There should also be prior and ongoing training of guardians and 
there should be a limit on the number of wards one guardian can 
have. 

Thank you. I will try to respond to any questions that the sub- 
committee may have. 

Mr. Pepper. In relation to your testimony, Mr. Hartman, which 
reveals the need of supervision over another aspect of this critical 
problem, the staff has discovered that only half of the States re- 
quire that guardians file an annual report of their wards' well- 
b^ing. 

Six States do not require any financial accounting of wards' 
monies or accounts. 

Now, in this particular case where the matter is failure to scruti- 
nize, failure to observe and correct errors in the handling of guard- 
ians' accounts, that may be more exclusively within the jurisdiction 
of the States. The Federal Government can S assure that the States 
have performed effectively and efficiently all of the functions that 
they are charged with carrying out. 

However, we could, through a uniform system of State laws that 
the Federal Government would recommend, in conjunction with 
the American Bar Association, for example, and maybe with the 
recommendations of the Department of Justice, if we can enlist the 
cooperation of the Department of Justice under this administra- 
tion, we could provide more stringent rules and regulations relative 
to such reporting, as you pointed out here as desirable. 

Your own wrongdoing, which you show a commendable repent- 
ance for, and your being here today and your desire to try to pro- 
tect other accounts against the sort of abuses that you committed is 
commendable. We appreciate your desire to be helpful. 

It may have been just one of those times when your weakness got 
the better of you and you allowed what had been an honorable life 
to become stigmatized with crimes. And now you are having to pay 
the rnce for it in the sentence that you are serving. But you are 
showing a commendable regard for the public interest in being 
here today. We appreciate very much your coming and pointing 
out from your knowledge of the problem the desirability of stricter, 
tighter accounting rules and regulations to protect these people 
against those who are chosen to protect them. Somebody who rep- 
resents the public interest must see to it that these guardians are 
very carefully observed and their reports closely scrutinized. 

Thank you very much, Mr. Hartman. 

Mr. Hartman. Mr. Chairman, if I may? 

A moment ago when Ms. Merrick spoke, she talked about Feder- 
al officials, being appointed to supervise guardians and conserva- 
tors. I would like to point out that the Veterans' Administration 
does that for all veterans, and that is something that the subcom- 
mittee may want to check into. 

O 
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Mr. Pepped The Veterans' Administration does that— I am glad 
to know that. That is a good example, maybe, for us to observe. 

Mr. Hartman. It is an excellent example for the committee to 
follow, and I am certain that with a little bit of beefing up of their 
staff and the renaming of their people they could supervise a much 
larger group. 

Mr. Pepper. Very well. Thank you very much, Mr. Hartman. 

Now the next^ witness and the last of this panel is Mr. Jim 
Godes, an investigator of ours. Mr. Codes, we are pleased to have 
your statement. 

STATEMENT OF JIM GODES 

Mr. Godes. Good morning, Mr. Chairman. My name is Jim 
Godes, and I am currently working as an investigator for the Sub- 
committee on Health and Long-Term Care. I am here this morning 
to report to you the findings of part of the subcommittee's investi- 
gation into the nature.-and extent of abuses in the guardianship of 
the elderly. 

Under the instruction of the chairman, this subcommittee under- 
took to determine the ease with which a person might be placed 
under guardianship. Would the process take months, weeks, or 
hours? What type of evidence was required of the elderly person's 
incompetence? Would the elderly person have to appear at the 
hearing or even be represented by counsel? Finally, what types of 
follow-up or accounting procedures are required? 

What we found was that there was a notable lack of unifority in 
the way in which the guardianship dilemma is deaJt with. While 
some courts do an admirable job of protecting the rights of the el- 
derly, many fail miserably. The apparent ease with which a person 
with seme initiative can obtain a guardianship in many areas of 
our country is simply shocking. And this is even more surprising in 
light of what the prospective guardian has to gain, and what the 
elderly person has to lose. 

By way of example, I would like to share with you now an expe- 
rience that I had sometime ago while inquiring about guardianship 
in a State court system. For the purposes of this investigation, I 
sought information concerning getting guardianship over a ficti- 
tious aunt, who was 71 years old. 

I began by setting up an appointment to see the people who 
worked in the department dealing with guardianships of the elder- 
ly. I was initially told that the process would take six weeks to 
complete; attorneys would have to be appointed; I would have to 
post a bond; and a lot of paperwork would be involved. 

However, after spending some time relating the hardships of 
caring for sick relatives, they became very sympathetic and very 
supportive. They now stated that I could probably avoid attorneys 
altogether, that the bond could be waived, and that my aunt need 
not be present at any time. Best of all, I was told that I could walk 
the petition through the process in a couple of hours. I would be 
required only to file a nominal filing fee, obtain opinions from tvtfo 
doctors documenting her present condition, and get her to sign a 
consent form, and I would oe "in like Flynn." 
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Well, after hearing this, one can guess what any unscrupulous 
nephew trying to get his hands on his aunt's estate would do — 
either attempt to convince or coerce the elderly person into si^in*, 
the consent form, thereby signing away his or her rights. Now, the 
consent form is very simple, stating only that the proposed ward 
has read the guardianship petition and that he or she consents to 
guardianship. The form does not include any warnings or explana- 
tions, what is guardianship? Nor does it require that any witnesses 
be present other than a notary public. The sheer simplicity of this 
form could easily be deceiving and misleading to an elderly person. 

The medical forms suffer from the same malady as the consent 
forms, in that they do not provide sufficient information. These 
medical forms carry great weight in the determination of whether 
or not to deprive an elderly person of all her rights, or his rights, 
and yet nowhere pn the form is there a space for the physician's 
address, the physician's phone number, a medical license number, 
even the State of practice, or, most importantly, the bases for the 
opinion of incompetency. We also discovered that, in a significant 
number of States, listing the diagnosis merely as the "effects of ad- 
vanced age" would be sufficient grounds to brand an elderly person 
incompetent. 

In this particular instance, we listed, "effects of advanced age" as 
the diagnosis^ including "loss of dexterity" and "lack of agility" 
along with "forgetfulness." I then took all the forms down to the 
guardianship office and had the staff there review them. I was 
complimented on the fine job I did on them, and they further ex- 
pressed optimism that the problems with my cunt would soon be 
over. It made me very uncomfortable that for less than $100 and a 
couple of hours worth of work I could essentially buy my aunt and 
her estate. 

I would very much like to be able to say to you, Mr. Chairman, 
that this incident was an isolated one, but from our investigation, 
and the appearance of all of these fine people who had to actually 
live through an abusive guardianship, that does not appear to be 
the case. We discovered that in many counties, the sympathy of the 
courts, indeed the whole focus of the process, lay with the person 
petitioning for guardianship, and not with the elderly person, the 
one who stands to lose his or her rights and dignity. In many cases, 
the guardianship becomes a political issue, with the elderly person 
being used as a pawn in a battle between judge, attorneys and 
family members. 

After a guardianship is granted, most States require infrequent 
accountings to the court, or no accountings at all. Even when these 
follow-u^ procedures are mandated, they usually involve only ac- 
countings of the guardian's treatment of the ward's funds; very few 
States inquire into the guardian's treatment of the person— of the 
ward. Once again, we see the elderly person overlooked in the 
system. 

Mr. Chairman, you have heard from some very dynamic wit- 
nesses today who nave had to endure an abusive guardianship in 
one form or another. All that I can really add to their testimony is 
that I have seen how the system allows for the type of treatment of 
which they speak. 
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I would only urge that the Congress recognize the need for 
reform in this area, and that it take whatever steps are necessary 
to prevent this senseless punishment of our elderly. 

Thank you. 

Mr. Pepper. Thank you very much, Mr. Godes, for your excellent 
report. 

We are informed that there are about half a million people in 
the country who are under guardianship. About half of those had 
no attorney to represent them and about half of them were not 
present in court when the guardianship was established. 

Imagine having a guardian appointed for you and taking your 
civil rights, your voting rights, your property rights, your right to 
move around, to stay where you want to, and the like, being taken 
away from you. So this is no small matter, no minor matter. 

I remember very well my elderly mother-in-law, my wife's 
mother, how broken-hearted she was when she lost her driver's li- 
cense. If they were to take my driver's license away from me I 
would feel the same loneliness and the same mortification. 

We have heard these witnesses here today and every one of them 
has been a heart-rending case. Yet, think of all those other hun- 
dreds of thousands who are out there in the country whose cases 
we don't know about in detail — people whose testimony we won't 
hear. And the cases that are coming up every day— some at this 
very moment — all over America. County judges, probate judges, are 
appointing guardians. They don't seem to realize what terrific sig- 
nificance their action has. And we must some way or another 
r ouse public interest in the matter, just as we have tried to arouse 
# ublic interest through the years in protecting the elderly against 
abuse, even from their own family. 

A lot of times we have heard instances of where a son not only 
took his mother's money away from her but attacked her sexually 
as well. And the poor mother, not having anywhere to live, was 
fearful that if she reported it to the authorities the son would 
throw her out of the house— she wouldn't have any place to stay. 

So if we are concerned at all about the elderly and the disabled 
in this country, we have got to find some way to give them the pro- 
tection that a citizen of the United States is entitled to enjoy. 

Well, to all of you on this panel, I want to express the warmest 
thanks. I hope your good efforts today have helped somebody else 
avoid the unhappy experiences that you have had. 

Thank you all and have a safe and pleasant trip back home. 

I hope you will enjoy your airplane flight back home, Ms. 
Monoff. 

Ms. Monoff. Thank you. 

Mr. Pepper. And be careful with your drive back, Mr. Porter- 
field. 

Mr. Porterfield. Thank you, Mr. Chairman. 
Mr. Pepper. Thank you all very much, I appreciate your having 
been here. 
Ms. Van Etten. Thank you. 

Mr. Pepper. Now the next panel will tell of a very outstanding 
example instance of journalism, it seems to me, in America. The 
first witness will be Mr. William Ahearn, managing editor of the 
Associated Press of New York, accompanied by Mr. Fred Bayles, 
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senior reporter of the Associated Press, from Boston, and Mr. Scott 
McCartney, senior reporter of the Associated Press from Dallas, 
Texas. 

The next witness will be the Honorable John Pickering, Esquire, 
Chairman of the Commission on Legal Problems of the Elderly of 
the American Bar Association. 

And the next will be Ms. Nancy Trease, Esquire, Legal Aid Serv- 
ice of Broward County, Florida; and Mr. John Regan, professor of 
law of Hofstra Law School of Hempstead, New York. 

We are very grateful to you with the Associated Press and the 
other agencies represented for being here with us today. 

We first will be pleased to hear Mr. William Ahearn and your 
associates, Mr. Bayles and Mr. McCartney. 

Mr. Ahearn. 

PANEL TWO— SCOPE OF THE PROBLEM AND NEEDED REFORM: 
CONSISTING OF WILLIAM E. AHEARN, MANAGING EDITOR, AS- 
SOCIATED PRESS, NEW YORK, NY, ACCOMPANIED BY FRED 
BAYLES, SENIOR REPORTER, ASSOCIATED PRESS, BOSTON, MA; 

AND SCOTT MCCARTNEY, senior reporter, associated 

PRESS, DALLAS, TX; JOHN H. PICKERING, CHAIRMAN, COMMIS- 
SION ON LEGAL PROBLEMS OF THE ELDERLY, ON BEHALF OF 
THE AMERICAN BAR ASSOCIATION; NANCY A. TREASE, ES- 
QUIRE, LEGAL AID SERVICE, BROWARD COUNTY, FL; AND 
JOHN J. REGAN, PROFESSOR OF LAW, HOFSTRA UNIVERSITY 
SCHOOL OF LAW, HEMPSTEAD, NY 

STATEMENT OF WILLIAM E. AHEARN 

Mr. Ahearn. Mr. Chairman, we thank you very much for invit- 
ing us to appear here today. 

You have a very lengthy statement that I submitted to you. It 
simply explains the process that the AP went through to explore 
guardianship. I don't think there is a need for me to read every 
word of that. 

I will simply say that you have had some living testimony to 
guardianship here this morning. What the AP produced was more 
than 311 stories nationwide, a six-part series, and 20 sidebars for 
our main news wire. 

The two gentlemen to my left over a period of a year have 
become experts on guardianship. Most of our reporters who have 
worked on this consider themselves, I believe, experts on the guard- 
ianship situation in their home States too. 

This topic was chosen because we realized— we strongly felt that 
it was one that had not been reported on very much by the nation- 
al press. Several newspapers had looked at guardianship in their 
States, but no one had looked at guardianship in 50 States and the 
District of Columbia. 

The Associated Press, because of its resources, uniquely estab- 
lished throughout the country to be able to do a project like this, 
and that is how we were able to do it. 

It was a very long year, many thousands of hours of work went 
into this project. You have the other details in my statement, and 
the project itself is out there in 311 stories and what these gentle- 
men produced. 
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We would be very happy to answer any questions you have on 
any of those stories. 
[The prepared statement of Mr. Ahearn follows:] 

Prepared Statement of William E. Ahearn, Managing Editor, Associated 
Press, New York, NY 

We thank you for inviting us to this hearing to explain our project on guardian- 
ship of the elderly. 

In August 1986, The Associated Press began what was to become a year-long na- 
tionwide examination of guardianship in the 50 states and the District of Columbia. 

The AP began the biggest investigative project in its history when Managing 
Editor William Ahearn assigned Fred Bayles, a national writer based in Boston, and 
Scott McCartney, a regional writer based in Dallas, to do preliminary reporting on 
guardianship. They traveled to eight states over a six-month period, interviewing 
judges, lawyers, guardians, wards, state officials and college professors. 

The AP then selected one staffer in each state and the District of Columbia; be- 
cause of the size and number of elderly residents, two staffers were assigned in Cali- 
fornia, Flo ; da and Texas and three in New York state. Planning meetings were 
held with those staffers in San Francisco, Dallas, Atlanta, Boston and Pittsburgh in 
February, and the AP nationwide effort was launched. 

Reporters pulled at random more than 2,200 guardianship files, dating back to 
1980. The information in the file— from petition to examination to competency 
ruling to annual accountings and reports— was transferred to a standard form de- 
veloped by Bayles and McCartney. That information was then fed into a computer 
to produce statistics on guardianship. 

Initially, AP reporters in Delaware, New Mexico and New York were denied 
access to files. AP worked with its law firm, Rogers and Wells of New York and 
eventually gained access to files in those states. 

Along the way, AP staffers conducted hundreds of interviews. Staffers were kept 
abreast of what their counterparts were finding through weekly memos distributed 
to all those working on the project. 

The result was packages of stories in all 50 states and the District of Columbia 
scrutinizing guardianship of the elderly in that jursidiction. Their number totaled 
more than 300 nationwide. Bayles and McCartney, who traveled to 25 states them- 
selves over the year, produced a six-part national series based on their reporting 
and the state staffers' work. 

All of those stories were transmitted on AP's national and state news wires to the 
news agency's more than 1,350 member newspapers and were for use beginning 
Sunday, September 20. 

The AP found that America's elderly who are being placed under guardianship 
are losing their civil rights with little or no evidence of necessity, sometimes with 
just a quick pen stoke, and the courts charged with following their lives are often 
failing at the task. 

In 43 percent of the 2,200 cases studied, senior citizens were taken through court 
without an attorney representing them. Forty percent of the wards weren't at their 
own hearing, and one-quarter of the cases didn't even have a hearing. 

We also found that three out of 10 files had no medical evidence to indicate in- 
competency or incapacity. Annual or periodic accountings of money were missing or 
incomplete in 48 percent of the files. And 13 percent of the files were empty but for 
the granting of guardianship powers. 

We estimated there are between 300,000 and 400,000 elderly Americans under 
guardianship today. No one knows for sure; most states don't keep track of court 
guardianship statistics. Many courts told us they had no idea how many guardian- 
ship cases were under their jurisdiction, how many wards were still alive. 

Beyond the files, we found elderly citizens whose lives had been uprooted by the 
system. You've heard some of the stories already, and there are many more. A Ben- 
nington, Vt., woman learned she was placed under guardianship only when told by 
her nursing home she could no longer spend her money without her guardian's ap- 
proval. A Colorado woman remains in a Grand Junction nursing home against her 
wishes because the judge in her case says it was reviewed in 1984, and his decision 
stands. 

We also saw cases where questionable spending, and misspending, had been rou- 
tinely approved by judges. A San Diego court signed off on the annual accountings 
filed by an attorney acting as guardian. Not until after the ward's death did a 
friend become suspicious about the handling of the estate, and the attorney was con- 
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victed of theft and perjury for taking hundreds of thousands of dollars in cash and 
bonds. 

The co-guardians and other family members of a wealthy Seattle woman have 
paid themselves $250,000 in gifts over seven years. The guardian of a Kansas World 
War I veteran ran through $112,000 in a little more than a year, paying for a car 
and car repairs for a relative, spending $1,800 on a hotel stay in San Francisco and 
loaning $2,000 to a relative who built kitchen cabinets. The Veterans Administra- 
tion challenged that case. 

In Arkansas, a woman who was guardian for her father-in-law charged expenses 
that included $50 for one hour's work on "preparation for arrangements" for the 
man's 1981 burial, another $50 for an hour's work relaying word of the man's death 
to relatives, and $71 for mileage to the out-of-town funeral. 

We found the court systems overtaxed, understaffed, underfunded and often at a 
loss to explain missing reports and empty files. We also heard predictions about the 
future of an already ailing system faced with a growing elderly population. 

One jurist, Providence, R.I., Probate Judge Anthony B. Sciarretta, summed up the 
problems by saying: "I don't know where the wards are, who's caring for tnem, 
what they're doing. I have iio support staff, I have no welfare workers, I have no 
aides, I have no assistants, and I have no money." 

Again, we thank you for inviting us to this hearing, and we would be happy to 
answer any questions you may have about our findings. 

Mr. Pepper. Do you have a separate statement, Mr. Bayles? 

Mr. Bayles. We don't have a separate statement but maybe we 
can talk about a little bit of the findings that the AP reporters 
found in a year of research. 

Mr. Pepper. Without objection, your written statements will be 
filed in full in the record and you may summarize them as you 
would please to do. 



Mr. Bayles. Part of the investigation involved looking in case 
files. We have looked at about 2,200 case files from around the 
country. One of the things we found which you have spoken to al- 
ready is the lack of due process, the lack of legal representation 
and legal rights that many of the elderly face when they are placed 
under guardianship. 

In our look at these case files we found that 44 percent of those 
facing guardianship were unrepresented, they had no attorneys to 
represent them in the court; in fact, nearly 50 percent of them 
were not at the hearings to determine whether they were compe- 
tent or not. 

Thirty-four percent of the cases we found there was no medical 
evidence in the court files to show whether or not this person was 
competent. 

Again, in many of the cases that we looked at, the filing of the 
petition was basically the first, and in a lot of cases, last step to 
placing this person under guardianship. 

Mr. McCartney, who was my partner on this, can speak a little 
bit to what happens to you after you are placed under guardian- 
ship. 

Mr. Pepper. Thank you. 

Mr. McCartney, we will be pleased to have your statement. 



Mr. McCartney. We found, Mr. Chairman, that once a guardian- 
ship file was open, often the court completely lost track of both the 
paper work and the person. And about 48 percent of our 2,200 files 
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were missing at least one annual accounting, or the accounting was 
incomplete. 

In 13 percent of the files, there was nothing there but the open- 
ing of the guardianship, there was no indication of what had hap- 
pened since then; there wasn't a single annual accounting, a single 
report. 

Only about 16 percent of the files had any kind of report on the 
status of the person. Some courts merely check on the money but 
not on the care or well-being of the person. 

There are some exceptions we found; some courts do a good job of 
keeping track of it; some even require receipts and bank state- 
ments; in California they have a system where they send investiga- 
tors out to check up on the person every other year, where they 
also have 

Mr. Pepper. How often? 

Mr. McCartney. It happens when the petition is filed and then 
every other year after that, so it would be every odd number year. 

They also have some accountants in the probate court to actually 
audit the accountings when they come in. We found that to be very 
rare that that actually happens in other States. 

Mr. Pepper. I believe one of you stated that your investigation 
affirmed there are about 500,000 cases of guardianship in the coun- 
try? 

Mr. McCartney. We estimated about 300,000 elderly in the coun- 
try. One of the problems is that nobody knows, including the courts 
that are charged with overseeing the guardianship. Obviously the 
Federal Government is not charged with keeping track of the 
number. Most of the States that we looked at did not have a 
number at the high court level. 

We went to each county in many cases to try to find out the 
numbers and many of the courts there said they just couldn't keep 
track of the cases under their jurisdiction. So based on our re- 
search, we estimated 300,000. It may be higher than that. 

Mr. Pepper. And you found in some instances there were no 
records of guardianship? There were no records in the files? 

Mr. McCartney. We found that in 13 percent of the 2,000 files 
we looked at, there was nothing there beyond the opening of the 
guardianship. The guardianship powers had been granted and 
those people never came back to court, and the court never 
checked up on it. 

Mr. Pepper. So these victims of guardianship were just lost 
people. That is, they were lost in the shuffle? 

Mr. Bayles. We have cases where these people have disappeared. 
In one case in one State the guardian was found to have stolen 
some money from them and wanted to pay the money back, and 
there are still State investigators out there looking for the wards 
because they have lost track of them. 

Mr. Pepper. I believe you said you found, as we have, that about 
half of the people were not present at the hearing when they had 
the guardian appointed, and about half of them had no attorney to 
represent them. 

Mr. Bayles. That is right. 

Mr. Pepper. Did you notice in what percentage of the cases mem- 
bers of the family applied to be guardians? 
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Mr. McCartney. In about 75 percent the guardian was some sort 
of relative, and 25 percent was public guardian, or an attorney, or 
a bank, or somebody not related. 

We also found that— you said half were not at the hearing and 
half didn't have a attorney— we also found about a little more than 
a third had no medical evidence in the file. 

Mr. Pepper. Did you find any evidence of the judges following 
the practice that Ms. Merrick said the judge had followed in Mr. 
Merrick's case of limiting the guardianship to a 2-year period, or 
some set period? 

Mr. Bayles. No, that is highly unusual. 

Mr. Pepper. You didn't find any? 

Mr. Bayles. No, I can't say that 

Mr. Pepper. Once the guardian was appointed, they were just 
lost in the shuffle. 

It is rather interesting today that these people all had the initia- 
tive and the enterprise, although they had unfairly been made the 
victim of guardianship, to get the guardianship finally terminated. 
One of them went around studying the subject and all. And you 
notice it took a good little bit of initiative as well as a good little 
bit of ingenuity on their part to get the guardianship vacated. They 
were able to accomplish that, although many others are not so for- 
tunate. 

I suspect that, in general, the victims of these appointments are 
either elderly people or disabled people; is that right? 
Mr. Bayles. That is right. 

Mr. Pepper. Mr. Ahearn, your investigation covered the period of 
a year? 

Mr. Ahearn. A year to carry out, Mr. Chairman. It took a year 
to do. 

Mr Pepper. And what occasioned the Associated Press undertak- 
ing this inquiry in the first place? 

Mr. Ahearn. I saw a short newspaper article that said a convict- 
ed felon had been made the guardian of a woman and had basically 
stolen $17,000 of her money, and was being forced into making res- 
titution. I had not known about guardianship before. The story said 
in the last paragraph that 24 other States had some type of guard- 
ianship law. I thought we ought to look into it. So Mr. Bayles and 
Mr. McCartney were asked to look into it and they traveled^ to 
eight States over a period of six months investigating it, including 
your home State of Florida. 

We realized that we had a very good story here. And the only 
way to really look at guardianship was to look at it in all 50 States, 
because it varies, from county to county, from State to State. So 
the AP then appointed a reporter in each State, with the exception 
of the three States where more than one were appointed to look 
into it. 

We held various sessions across the country with these reporters 
to explain to them guardianship because most of them had never 
heard of it before. Then we gave them the guidelines for investigat- 
ing this topic. We set out to find out how guardianship worked, the 
good points of it, and the bad points of it, and is it working. We did 
not set out with any predetermined idea on what we would find. 
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Mr. Pepper. You ought to get a Pulitzer Prize for this, because it 
certainly was a very commendable initiative the Associated Press 
took in looking into this critical matter. Nobody had even looked 
into it in such depth before. 

Did you find any evidence of any previous nationwide investiga- 
tion? 

Mr. Ahearn. No, there had not been any that we knew of. 

Mr. Pepper. When did we first hear about it, the problem? When 
did we begin to be aware of it? 

Ms. Gardner-Cravedi. Elderly abuse in 1978. 

Mr. Pepper. We ran into the problem 5n 1978 when we began to 
go into the problem of abuse of the elderly. We had in mind physi- 
cal abuse, largely, or something akin to physical abuse. For exam- 
ple, I mentioned a while ago about a son financially and sexually 
assaulting his mother. / 

We had a case of another kind of abuse in Boston— the violation 
of one's rights. A mother had a very comfortable home. She had 
two or three children, one of whom was a daughter who had three 
children, I believe. The daughter asked the mother one time if she 
couid come and live with her. But, of course, the mother said, sure, 
you are welcome. She was glad to have the daughter, the grand- 
children in her home. Within hours after the daughter and the 
children moved in, the daughter put a notice up in the mother's 
kitchen limiting the time when the mother could be in her own. 
kitchen. Shortly after that, she parked her car in the family garage 
behind the mother's car so the mother couldn't get out without the 
daughter moving her car. One denial of privilege after another oc- 
curred on the part of that daughter to her mother. So finally the 
mother, who could not bear to tell her own daughter to get out, 
sold the home, and they all had to move. So she had to move, along 
with the daughter and her children, out of her own home— another 
kind of abuse. 

So you are the first to have really examined guarianship on a na- 
tional basis, and brought it to the attention of the national authori- 
ties. 

And we are also delighted to have here today the American Bar 
Association. We are hoping that maybe we might have you invited 
back before the Judiciary Committee of the House of Representa- 
tives, so that you can help us formulate recommendations or legis- 
lation in the wake of this investigation. So this is a very important 
contribution to the public interest I think you people with the As- 
sociated Press have made. 

Some people think that in America your rights are all automati- 
cally guaranteed because we profess to protect people against the 
abuse of their rights. They are not automatically protected— it 
takes vigilance on the part of somebody. There are some people 
who attack the Federal Government for interesting itself in these 
problems— they say it's a State matter. But they forget the fact 
that every person in the United States who is a citizen is a citizen 
of two sovereignties: the Federal Government and the government 
of the State in which they reside. So, in fact, the Federal Govern- 
ment has sovereignty over them also. And the Federal Government 
has the right to see that its citizens are fairly protected, at least as 
far as the Federal Constitution is concerned. We are not just talk- 
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ing about States' rights that may have been are abused which, of 
course, are primarily the prerogative of the States to protect. 

But I think that the principles, at least, of the equal protection 
clause under the due process clause of the Fourteenth Amendment 
empower us to protect these people against these lands of abuses. 

Is there anything more you would like to add, Mr. Ahearn? 

Your statements will all be included in full in the record and 
will be carefully studied. In due course we will be issuing our re- 
ports with your statements in them. 

Mr. Ahearn. Just as sort of a personal note, speaking for the two 
gentlemen to my left, when we first launched this project, I don't 
think any of us ever thought we would be in a room seeing many 
of the victims of what we would soon report on in that room and 
hearing their testimony. 

Everybody on the panel today— your first panel— was mentioned 
in the AP stories, with the exception of your aide who did the un- 
dercover work. 

I just want to thank you for your kind and generous comments 
about the AP project. 

Mr. Pepper. Mr. Ahearn, you and your associates, do you have 
any recommendations to make? 

Mr. Ahearn. With all due respect, it is not our job to make rec- 
ommendations. These series of stories we did did have comments 
from the various experts in the field— judiciary members, ABA 
members, and so forth, and committees looking into guardianship 
in some States, and Mr. Bayles and Mr. McCartney can quickly 
sum those up. You have made some comments yourself, sir, this 
mcning that were reiterated in that series by others. 

Mr. Peppfi . Mr. Bayles, do you have anything further to say, 
any recommendations to offer? 

Mr. Bayles. As Mr. Ahearn said, there are a number of recom- 
mendations out -there -and -I- think you are about to hear about 
them from Mr. Pickering and the rest of the panel. 

The National Judicial College and the American Bar Association 
looked into this matter last year at a conference in Reno, Nevada 
and they have come up with a number of recommendations, I be- 
lieve, Mr. Pickering will be speaking to. But basically we are talk- 
ing about steps to make this a more formal process to ensure that 
people's due process rights are protected, and to ensure that the 
courts do their job in protecting those who were placed under 
guardianship. 

Mr. Pepper. Very good. Thank you, Mr. Bayles. 

Mr. McCartney, have you any recommendations to make, or any- 
thing further to add? 

Mr. McCartney. No, I think the only other thing we found was 
that on the local level there were some judges— and I mentioned 
some of the reforms California has instituted— but just some judges 
who have locally taken it upon themselves to appoint attorneys for 
everyone who comes through the court and to make sure that med- 
ical statements are detailed. And just little things like that seem to 
make a big difference in what we saw in the files. 

Mr. Pepper. With respect to the Federal jurisdiction in the 
matter, this subcommittee has also made rather a long and serious 
study, and issued one or two reports with the GAO and other agen- 
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ties, on the abuse of residents of nursing homes. Now there we 
have a measure of jurisdiction because most of the funding for the 
care of people in nursing homes comes from the Federal monies- 
Medicare or Medicaid funds. 

The Federal Government also puts up a lot of money for the 
States to investigate the care of people in nursing homes. But right 
now it is largely on the initiative of this subcommittee that we are 
recommending the creation of a bill to rights for the residents of 
nursing homes— to be posted on the walls. That way people can 
know what their rights are in the nursing homes. 

We are not trying to meddle in somebody else's business; we are 
trying to carry out our business, which is the protection of our 
people against buses that are not being prevented by others. 

The Federal Government gets into the drug problem, for exam- 
ple, because that affects the national health and national morale, 
and national security of people and the like. So your having en- 
tered into this matter as a national organization I think will help 
us to get some recognition of the problem at the national level— at 
the very least to have the Federal Government aid the States but 
also to see to it that they do what they are supposed to do. 

Mr. Ahearn, we want to thank you very much, you and Mr. 
Bayles and Mr. McCartney and the Associated Press, for this very 
fine contribution that you have made. 

Thank you very much. 

You might like to stay and listen. 

Mr. Pickering, we are delighted to have you here froir the Amer- 
ican Bar Association. 

I have the honor to have been a member of that organization for 
over 50 years and we have great respect for it. We are delighted to 
hear your testimony and whatever you may be able to recommend 
to us. 

STATEMENT OF JOHN H. PICKERING 

Ur. Pickering. Thank you, Mr. Chairman. 

As you have said, I am here on behalf of the American Bar Asso- 
ciation. I chair its Commission on Legal Problems of the Elderly. I 
am glad that on the panel here today is a former distinguished 
member of that Commission, indeed a former Vice Chairman of the 
Commission, Professor John Regan. I have a prepared statement 
which I shall summarize. 

Let me begin by congratulating you and your subcommittee on 
holding these hearings to focus national attention on the growing 
problem of guardianship— as our society gets older there is going to 
be more and more need for guprdianships— and for demonstrating 
and putting the spotlight on the widespread abuses that are preva- 
lent in the system. 

I would also like to congratulate the Associated Press for the 
public service that it performed in undertaking a massive investi- 
gation and again showing that there are widespread abuses. 

Now, as you have indicated, the American Bar Association is 
concerned with this matter. We have been for a number of years. 
And growing out of that concern— this has been just mentioned in 
the previous testimony— we conducted a unique conference in June 

erlc 00 : 



32 



of 1986 in connection with the National Judicial College in Reno, 
Nevada— a conference that invited people from the major metropol- 
itan areas of the country to consider the problems of guardianship. 
There were some 28 participants. They included representatives of 
the National College of Probate Judges, some probate judges them- 
selves; the National Association for Court Management, the Con- 
ference of State Court Administrators, the National Association of 
Women Judges, and the American Bar Section of Real Property, 
Probate and Trust Law. 

The conference met for two days and they adopted a statement of 
recommended judicial practices, which the committee has — it is 
this booklet, a compendium. That statement provides for the first 
time some national guidance to judges in confronting the problems 
of the growing number of elderly who may need assistance in man- 
aging their property, their personal affairs, or both. 

I am happy to advise the subcommittee that last August, in the 
annual meeting of the American Bar at San Francisco, these rec- 
ommended practices were unanimously adopted on consent. There 
wasn't even an opposition of any sort. These recommended prac- 
tices are now official American Bar Association policy and we want 
to work at the State and national level to implement them. 

Guardianship, as you have mentioned, Mr. Chairman, represents 
a dramatic loss of fundamental civil rights of the ward and the con- 
trol over property is gone. Accordingly, it should be regarded as a 
last resort and implemented in a manner which assures maximum 
autonomy to the elderly wards while providing the assistance they 
need. 

Now you have called attention to how few States have legislative 
requirements. There are States that have adopted some progressive 
legislation in the last two decades, but much more is needed in 
that area. 

And also, legislative advances are of value only if the judges who 
must administer them are attuned to the rationale for them and 
the special needs of the elderly wards and alleged incompetents 
who come before them. 

This need for greater judicial education and awareness in the 
guardianship area was recognized by the American Bar Association 
as early as 1968, and it has been consistently reaffirmed since, 
most recently in this statement of Recommended Practices which I 
ask be made a part of the record of the hearings of this subcommit- 
tee. 

I am happy to report that these Recommended Practices growing 
out of this conference address each of the subjects that have been 
mentioned here today. 

The first area in the Recommended Practices calls for ensuring 
due process— the right to notice; the opportunity to be heard; the 
right to have counsel before one's liberty and property is taken 
away. 

As you have said, the criminal enjoys those rights; the elderly 
are entitled to no less. 

The second area covered by the practices deals with evidence. 
Too often guardianship is a rubber stamp process, rushed through 
with no consideration. It calls for evidence to be submitted and it 
emphasizes the court's responsibility to weigh and consider the evi- 
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dence— to look beyond the medical diagnosis and to actually deter- 
mine what the situation is, because frequently medical statements 
are just dispositive of the case. We heard about the Alzheimer's di- 
agnosis this morning by Mr. Porterfield. And legal judgments may 
give way to medical judgments, particularly if the labels are 
"senile" or "dementia" and the proposed ward is elderly. 

The third area of the Recommended Practices deals with maxi- 
mizing the autonomy of the ward. It rests on the well-recognized 
doctrine of the law, and particularly in the First Amendment area, 
of the least restrictive alternative. 

Thus, we recommend that before a guardian is appointed, the 
court must make a finding that nothing less will do, such as a 
power of attorney or some kind of a trust relationship. 

Second, we encourage the courts to make specific findings as to 
the nature of the disability and how much guardianship is needed. 
Guardianships can be limited, to not interfere with the person's 
civil rights but perhaps to care for some aspects of their property. 
Too little use is being made of this. 

m A fourth area covered is that of supervision— to ensure the effec- 
tiveness of the services. This gets at the abuses which the former 
public guardian was talking about today where he embezzled, and 
told about the loss people suffered in the system. We make two rec- 
ommendations: 

First, that guardians be adequately trained, that they under- 
stand what they are doing and whf t their responsibilities are. 

Second, we recommend adequax court monitoring. We believe 
that there should be a guardian report; it should provide informa- 
tion as to the status of the ward periodically; the report should jus- 
tify the continuing need for the guardianship; and finally, the 
court must thoroughly and routinely review these reports and take 
appropriate action. 

To conclude, the American guardianship system is a troubled 
one— and all too frequently serves as a legal gateway to trample 
the rights of America s elders or to legitimize poor care. 

The roots of the problem lie with uneven legislation, lack of judi- 
cial awareness, inadequate funds, and a failure of, the public to un- 
derstand what is occurring and how to prevent it. And the problem 
will only grow greater as America grows older. 

The American Bar Association has focused on judicial reform as 
one key to the situation. We urge court administrators, judicial 
education officers, and judicial associations throughout the country 
to consider these Recommended Practices, and seek their adoption. 

We urge State legislatures to facilitate thb reform through ap- 
propriate measures. We support appropriate efforts by the Con- 
gress to help the States improve these practices. And most impor- 
tantly, we urge probate and general jurisdiction judges to assess 
the practices within their own courtrooms, as well as their own at- 
titudes toward the elderly who come before them. 

Mr. Chairman, it has been a pleasure to appear here this morn- 
ing on behalf of the American Bar Association, and we pledge our 
cooperation in working with you on this important subject. 

Thank you. 

[The prepared statement of Mr. Pickering follows:] 
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PREPARED STATEMENT OF JOHN*. PICKERING, CHAIRMAN, COMMISSION ON LEGAL 
PROBLEMS OF THE ELDERLY, AMERICAN BAR ASSOCIATION, WASHINGTON, DC 

~~ Good "morning. 1 am John Picketing. Chairman of the A»erlc*n 
Ut Aseociatlon Commleelon on Legel Problene of the Elderly. 1 
An pleseed tc teetlfy before thle subcommittee todsy on efforte 
co improve Judicial piicclcn concerning guardlanehlp. The 
Commieeion it a fifteen-member lncerdleclplinary group created 
by the Association in 1979. and hae focueed extensively on 
law-related leeuee concerning bono care, nurelng homea. board 
and cara homee. protective earvicee. age diecrimination. home 
equity convacaion and Social Security, aa wall aa on enhancing 
the delivery of legal aaaietance to the oldac population. 

in June 1986. tha Commlee5on Joined with cha National 
Judicial College Co aponaoc a unique National Conference of cha 
Judiciary on Guardlanehlp Pcocaadlnga for cha Eld*rly. funded 
by cha Admlnieccacion on Aging. U.S. Departmenc oC Haalch & 
Human Secvlcee. vich eupplemencal monlee from cha Karle Haleh 
Shacpa Endowmenc. Tha conference broughc cogacher cwenty-elght 
participate (of which 24 were probate and general Jurledictlon 
Judgee) from 26 acacaa vich Cha highaac populaclon and 
percentage of aldacly. Includad were repreeentatlvee £ro» tha 
llacional Collaga of Probaca Judgee. cha Nacional Aaaociaclon 
Cot Court Management, cha Confaranca of State Court 
Admlnletratore. cha Nacional Aaaoclacion of Women Judgaa. and 
tha ABA 8actlon- qg^»M,L.Pg.QP*ctY^PcAbaca, apd.J.ru.e£j,aw. 

Tha Confacanca partlpante adopted a "Statement of 

Recommended Judicial Practlcee in Guardlanehlp Pcocaadlnga foe 
the-*Eldecly. M Tha ecacenenc pcovldaa foe tha fJLcst time aoaa 
national guidanca to Judgee in confeonting tha problems of tha 
growing nuiibar of aldacly who nay f.aad aaaiatanca in Managing 
thaic propercy. pacaonal affaica oc both. In August, 1987. cha 
ABA Houaa of Dalagacaa andocaad tha statamant aa Aaaociaclon 
policy. 1 ask thac cha full text of cha ABA Recommendaclon and 
auppocting r sport. Including tha Statamant of Recommended 
Piactlc aa. be included in tha heacing cecocd. 

(See append!* IV for additional material submitted by Mr. Pickering.) 
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Ht ttf Cor Judicial Education t Cu^ anc* In <3uai01«nthlE 
Perhaps the sost etriKlng aepect of tht demographic ehlft 
toward an older population it tht rapid growth of the "old old" 
and tha trail elderly. Tble rapidly growing aub^Coup of tht 
aldtrly la moat likely to experience eoao dagraa of functional 
lepalreent. Thus, tha nttd Cor a rangt of dtciaion Making 
alternatives baconaa incrtaaingly important. Thaat Might 
include voluntary money managtesnt. rtpraatntativt payata. 
ttuet. limittd guardianehlp and Cull guardianehip oC tha 
property, of tht ptrton. or both. 

Guardianehlp rtpreetnte a draetlc loee of fundamental civil 

rlgtite oC tht ward. Although there art eoat differences acrose 
tht states, the adult who becoaee a ward ia teeentlally reduced 

to the legal etatue oC a minor. Becauee oC thie significant 

loee of rights, and the potential Cor abuse, ae well ae ite 

coneiderable coete. guardianehip ehould bo regarded ae a laet 

raaort. and implemented in a manner which aeeurte maximum 

'autonomy to elderly warde. while etill providing the aeeietance 

they need. 

The priaary purpoet oC guardianehlp throughout hietory was 
the protection oC the property oC the dleabltd pereon. The 
1970*6 and 1980'e eaw a heightened intereet in the pereonal 
aepecte of guardianehip within the eoclal eervice and legal 
communitiee: ae well ae 4 elgnlClcant body oC guardianehip 
literature. Ae guardianehip expertlee grew, and ae the growth 
in the elderly and dieabled population continued, elate 
guardianehip lawe began to change. Today, a significant number 
oC statutes provide Cor representation oC tha proposed ward by 
ccunstl. eeparation of guardianehlp oC the property and oC the 
pereon. eo«e Corm oC Halted guardianehlp. mechanieme Cor court 
investigation, and periodic court review of guardian reports. 
In 1982. the National Conference oC Commleelonere on UniCorm 
State Lawe promulgated a Uniform Guardianship and Protective 
Proceedings Act ae Amendaente to Atticle V of the Uniform 
Probate Code, incorporating many of theee changee. 

However, legielative advances are of value only if Judges 
are attuned to the rationale for theee advances and the special 
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neede of elderly varde and alleged incompetents who com before 
them. Judges who must dtcldg the anguishing question oC 
Incompetency and need Cot guardianship conCro.\t a Cormldabl« 
tt%x, oCten vUh treaeadous caseloads and Inadequate 
resource*. The need Cor greater judlcUl education and 
awareness In the yua. jlanthlp area vat recognized as tally 
1911, and reafflraed by a 1979 A*A study which proposed -an 
educational caapaign. focueed on the bench and bat" regarding 
guardianship; at veil., ae by a 1911 White House Conference on 
Aging recommendation Cor judicial education in Issues affecting 
thrt elderly generally. The 1996 ABA ConCecence presided *n 
initial response to thi* crying need, ani the ABA now seeks to 
extend its results to the t\It« and local level. 



The ReconMnJed" Practices are divided Into Cour related 
areas oC judical Involveaent: 

X. procure: enaurln o due Procesa protections. This 
section reflects the theory that becauee guardianship can 
result in aasslve curtallaents of personal rights and civil 
liberties, the process should be adversarial In nature and 
should aeeure constitutional due process rlghte. 

Thus, the Recoaaended Practices provide for a tlaely. 
understandable no -Ice cl**rly Indicating the possible adverse 
results and the respondent's rights during the process. They 
eaphaslxe the Importance oC respondent's presence at the 
hearing, and the court's role In encouraging presence and 
naking it as meaningful as possible Cor Crall elderly who may 
be confuted. Intimidated, or experiencing sensory loss. 

In addition, the R*comaended Practices support the 
appolntaent oC councel tor alleged Inconpeteate who would 
otherwise be unrepresented: and provide that counsel act "as 
advocate" and "represent the respondent In accctdance with th« 
(state) rul*s of processional conduct." 

2. pvld«ng»! auplvlno leoal sta ndards to aedlcal/toclal 
Information . This section stems Crom the tenet that judicial 
guardianship determinations should be based on assessment oC 
the alleged Incompetent's condition, limitations, and capacity 
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to make decisions and maintain an independent life. It 
stresses the court's responsibility to look beyond the medical 
diagnosis — and to look beyond the possible "advanced age" oC 
the respondent — to his/her actual functional abilities. This 
is significant because frequently medical statements ace 
dispositive oC the case, and legal judgments may give 'fay to 
the medical labels — particularly if the labels ace "senile" 
oc "dementia" and the proposed ward is elderly. The 
Recommended Practices place the "ultima ce responsibility" Coc 
the detecmination of incompetency squarely on the judge, and 
Indicate that the medical diagnosis should be balanced with 
information about the behavior oC the proposed ward. 

To accomplish this, the Recommended Pcactices pcovide, the 
judge should have tcalned investigative resources available to 
*se l .st, and these cesoucces should be familiar with the 
pcoblems of the elderly." 

In addition, the Recommended Pcactices highlight the need 
Coc judicial education about the aging process. Ouc society is 
pecvaded by "ageism" — and judges ace as much affected by this 
ageism as the cest of the society. The dangoc is that it nay 
govern theic thinking about eldecly alleged incompetents and 
theic decisions about the need Coc guacdlanship. Thus, judges 
must be made awace oC the myths and stecotypes oC aging and 
encoucaged to examine theic own attitudes. 

3. Court ocdec: Max Inlying autonomy of the wacd . This 
section cests.on the well-recognized doctdne oC the "least 
cestcictive alternative," which suggests two impoctant 
cecommended judicial pcactices foe guacdlanship. First, before 
appointing * guacdian, a court must make a finding that no less 
cestcictive altecnative exists. Specific legal intecventions 
which may servo as alternatives to guacdlanship include power 
of attorney (whece the alleged incompetent has the capacity to 
execute such a document), appointment of a representative 
payee, and creation of a trust. However, legal intervention 
nay be unnecessary if sufficient social services exist vlthin 
the community to enable the alleged incompetent to remain 
independent, and if he/she voluntarily accepts these services. 
Consultation with the state and area agency on aging under the 
Older Americans Act could assist the court in identifying such 
resources. 
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Second, the Recommended Practices .encourage courts to 
consider making specific findings as to the ward's 
disabilities, and granting to the guardian only those powers 
necessary, through the concept of "United guardianship." This 
concept has been included in the Uniform Probate Code, model 
guardianship statutes and a number of state statutes. In 
states that do not make statutory provision for limited 
guardianship, probate courts may well have inherent power to 
create limited guardianship because of their equitable nature. 

The conference recommendation to use limited guardianship 
where appropriate is significant because it departs from the 
common judicial practice of routinely granting plenary 
guardianships. Indeed, a number of studies — most recently a 
1986 study examining judicial guardianship practices in three 
Illinois counties — have suggested disturbingly low usage of 
limited guardianship. 

4. Supervision: ensu ring the effectiveness of 

guardianship services . This section seeks to assure that once 

a guardian is appointed, the surrogate decisions made and the 

fiduciary services provided will best meet the needs, yet 

respect the rights, of the ward. Training of guardians should 

include m information about th2 aging process, the aging network 
under the Older Americans Act. and the existence of relevant 

community resources. 

Also, the essential ic adequate court monitoring. The 
Recommended Practices encourage the court to establish and 
follow a procedure for complete and systematic review. They 
make three important points about such judicial review. First, 
a guardian report should include information as to the status 
and well-being of the ward. Second, the report should justify 
the continuing need for the guardianship, in accordance with 
the principle of the least restrictive alternative. Third, the 
court must thoroughly and routinely review these reports and 
take appropriate action. For this to occur on a regular basis, 
"a system of calendaring" is needed, buttressed by sanctions 
for failure of guardians to file timely reports, and strict 
enforcement of those sanctions. 
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Conclusion; Imperative for Judicial Reform 



The American guardianship system is a troubled one — and 
all too frequently serves as legal gateway to trample the 
rights of America's elders or to legitimize poor care. The 
roots of the problem lie with uneven legislation, lack of 
judicial awareness, inadequate funds — and a failure of the 
public to understand what is occurring and how to prevent it 
through use of legal tool* to preserve autonomy. And the 
problem will only be accentuated as America ages. 

The American Bar Association Commission on Legal Problems 
of the Elderly has focused on judicial reform as one key. 
Courts in the coming decade must evaluate how they will 
accommodate the pronounced demographic shift to meet the 
greatly increased needs of older perons as alleged in 
corapetents, plaintiffs in civil suits, subjects of 
administrative proceedings, probate beneficiaries, jurors, 
victims, witnesses, and court volunteers. Specifically, the 
Commission urges court administrators, judicial education 
officers, and judicial associations throughout the country to 
consider the Recommended Practices adopted by the American Bar 
Association. It urges the state legislatures to facilitate 
this reform through appropriate measures. It supports 
appropriate efforts by Congress to help the states improve 
judicial practices concerning guardianship. Most importantly, 
it urges probate and general jurisdiction judges to assess 
practices within their courtrooms as well as their own 
attitudes toward the elderly who come before them. 
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Furthermore, we should put emphasis on the courts making an 
actual finding upon facts that would justify that finding and the 
record reflects that there was a need for the appointment, and that 
a guardian should be appointed for that individual. And that would 
require, in the case of alleged mental disability, proper medical tes- 
timony and proper evidence in the record, and the same with phys- 
ical disability and the like. 

We could also easily, it would seem to me, include the require- 
ment that there be an attorney present, as you said, to represent 
the individual, and that the individual have an opportunity to be 
present at the hearing if that person is physically able to do so. 

I think it would have an enormously helpful effect if we could 
lay down a national code of minimum requirements in that critical 
area. 

Mr. Pickering, has the American Bar Association issued general 
guidelines in these areas? 

Mr. Pickering. These practices, which are now the official posi- 
tion of the American Bar Association, have been widely distributed 
to probate judges throughout the country. We are working at the 
State level and the probate and general jurisdiction section of the 
Judicial Administration Division of the American Bar Association 
is working on that. This is, again, at the State level. 

As you, I think, know, I have a little vacation home up on Cape 
Cod. One of the participants at our conference was Judge Harvey 
of Barnstable County in Massachusetts, which covers Cape Cod, 
Martha's Vineyard, and Nantucket Island. Two probate judges sit 
there. The statewide population for people over 65, the statewide 
average in Massachuetts is 13 percent. Cape Cod's average is 30 
percent. 

I met with the judge and also with the elder care organization 
there. They are doing what they can, but it is a job that needs 
funding, and it needs public awareness. The A? series is a very 
good thing in bringing that kind of knowledge home. 

But in these days of government cutbacks, budgetary problems, 
and so on, it is not something that is going to be solved overnight- 
but something that we have to work on. 

Mr. Pepper. You say we are in ? period now where we have a 
rapidly growing elderly population percentagewise and in numbers 
in our country. 

When I was born in 1900, only 5 percent of the people were over 
65 years of age. Now 11 percent, approximately, of the people are 
over 65 years of age. And in less than 50 years, it is estimated that 
almost 20 percent of our population will be over 65 years of age. 

And the group within the elderly that is most rapidly increasing, 
percentagewise, are those over 85. So it is a problem of serious con- 
cern to our country. We have a burgeoning elderly population. 

The elderly are more likely to fall ill than younger people. They 
generally require about three times as much medical care as those 
in other age groups. We have an ever-increasing number of our 
people who are susceptible to abuse— physical abuse, financial 
abuse and so on— because they are frail and depend upon others 
for their care. 

Our committee has also held numerous hearings about the finan- 
cial frauds that are perpetrated against the elderly. They are a 
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group that the crooked play upon particularly, because they are 
vulnerable. 

The other kind of abuse is in our institutions, such as nursing 
homes. We have had a number of hearings about wretched condi- 
tions, abomindable conditions in nursing homes. 

My sister was in a hospital in a certain county in Florida, and 
one day she was out of the room which she shared with a lady. 
When she returned the lady, her roommate, was sitting on the bed 
crying. My sister said, what is the matter? 

She said, my daughter was just here and she said she can no 
longer keep me in her home. She is going to put me in a nursing 
home, and I am trying to get the doctor to agree to get mo out. 

A lot of times, people are taken out of a peaceful environment — 
even their own homes— and put in nursing homes against their 
will. 

I know my dear mother said to me many times, son, don't ever 
let them put me in one of those nursing homes. She had a home of 
her own and she lived there until the end of her life. She had her 
own neighbors, her own flov;ers, her own accustomed accommoda- 
tions and the like. 

I want to talk to Mr* Rodino, who the Chairman of the Judiciary 
Committee, about protecting the rights of the elderly. We may 
invite you for a conference on it, Mr. Pickering, to see what would 
be appropriate for the government to dc to be helpful. I suspect we 
can help the States to lay down at least minimum requirements for 
guardianship, as we are trying to do now in nursing homes. 

For example, right here in Washington not long ago, we had evi- 
dence of a lady who was 90 years old, and she got so she couldn't 
eat. They didn't have a trained nurse in that nursing home, so 
some people on the staff just crammed food down that lady's 
throat— and she choked to death. 

Now, one of the minimum requirements that we are trying to ^et 
established in nursing homes is that at least one trained nurse be 
on duty at all times in that home. Now, if that had been a trained 
nurse there, she would have known about this 90-year-old patient 
who needed to eat, and she would have found some more medically 
acceptable way of putting nourishment into the lady's body rather 
than physically cramming it down her throat. 

So this whole area is of growing concern to the Federal Govern- 
ment because Federal money is involved in many aspects of this 
problem. It involves constitutional rights, civil rights, and the like. 

So the Federal Government is not trying to just iiyect itself 
where there is no need for it into an area where nothing needs to 
be done. We are just concerned because these are citizens of Amer- 
ica too. We want to be helpful to the States, but we want them to 
take some interest in the matter themselves and to protect people's 
due process rights in this critical area. 

We are very grateful to you, Mr. Pickering, for taking your valu- 
able time and being here with us today. No doubt, we will be in 
further contact with you about this. 

Mr. Pickering. I look forward to that very much, Mr. Chairman. 

Mr. Pepper. Thank you very much. 
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Now we have Mrs. Nancy Trease, Esquire, Legal Aid Service of 
Broward County, Florida. We would be pleased to hear from you, 
Ms. Trease. 

STATEMENT OF NANCY A. TREASE 

Ms. Trease. Good morning, Mr. Chairman. It is very gratifying 
for me to hear all of this discussion and this attention paid to the 
problem of guardianship because as I said ii? my statement, I have 
worked for Legal Services for 10 years and in that work I deal with 
people who are 

Mr. Pepper. By the way, without objection, all of the written 
statements of the witnesses will be included in full in the record 
today. 

Thank you. 

Ms. Trease. Thank you. 

The people that I work with are people who have been victim- 
ized; people who have serious problems with the legal system; 
people whose civil rights have been invaded. But of all the people 
that I have worked with, the group that I have had the most diffi- 
culty representing has been people who have been determined to 
be incompetent. They are literally disenfranchised. They have no 
voice and no one seems very interested in hearing what they have 
to say. They have no legal status io go to court for me to represent 
them. It is a very difficult and frustrating thing to try to represent 
those people. And if I serve any function on this very distinguished 
panel, J think it might be to try to express to you kind of the view 
from the field, or the immediate problems of trying to work within 
the legal system to represent people who are allegedly incompe- 
tent. 

I have heard a lot today about various abuses of civil rights in 
the guardianship process. The Florida guardianship law is a very 
old law, relatively speaking. Most States have rewritten their laws 
since Florida has, and that law has a lot of problems. There is a 
position paper which has been circulated for a number of years list- 
ing the civil rights violations which are inherent in the Florida 
guardianship law. 

I have been a part of the Florida Bar's effort to rewrite the 
guardianship law, trying to recognize that this isn't an either/or 
kind of a situation. It isn't that people all of a sudden wake up one 
day and are a nullity as people, and that it is sort of a black or 
white kind of problem. Eut trying to recognize that people as they 
grow older, or for some other reason, may lose certain specific abili- 
ties; and that does happen, and we recognize that. 

But that, for example, a person that becomes forgetful and, say, 
is not eating— and malnutrition, anemia, a lot of physical things 
can mimic senility very closely; but it is very important in that cir- 
cumstance to find out what is wrong. Does the person need nutri- 
tion—like Ms. Monoff was talking about how she gets meals-on- 
wheels. Should we simply get that person access to better meals? 
Are they very, very depressed? Has something very depressing hap- 
pened—as several c* your witnesses said this morning— so that 
they need psychiatric treatment, or mental health treatment to try 
to remedy that problem? Or it may be Alzheimer's. But, you know, 
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that is an area where there is a lot of research going on, and with 
the proper treatment it could really make a difference. But if you 
just label that person incompetent, senile, they have organic brain 
syndrome, which is an easy thing to say when you see those symp- 
toms, and sort of lock them away from any further access to im- 
provement — you do a terrible, terrible thing. 

What we have been trying to do in Florida is to reform the law 
so that it would recognize what people's needs are and then try to 
address those needs, and not take away any rights that are not ab- 
solutely necessary for the protection of that person. For exa T aple, a 
common reason for people to be declared incompetent in Florida is 
that they can easily be victimized. I have seen this on many, many 
files— that their mental state is such that they are subject io being 
taken advantage of. But there are remedies for that which do not 
require a total guardianship. We can protect that person's assets, if 
that is a true statement, without taking away from them some of 
the rights that you have mentioned: the right to live in their own 
home; the right to make other decisions about their life; a lot of 
very fundamental decisions which are critical to that person as an 
individual. 

We have not been able to g?t changes in the Florida guardian- 
ship law passed. And there are forces within the Florida Bar Asso- 
ciation who fight us, and they have been so open and so clear as to 
state that they feel that our proposed statute does too much to 
focus on the civil rights of alleged incompetents. We make it too 
difficult to obtain a guardianship— for that reason they oppose us. 

I would like to make clear to you, Mr. Chairman, that we are 
talking here about business— big business— not just in the case of 
an estate like Mr. Mei rick's where there is a large amount of 
money, but in the State of Florida there are a lot of people who 
make a living being guardians. And some of those people are very 
good people, who do this out of the best of motives. But these 
people are in an almost inherent conflict position because they are 
doing work for someone and getting paid out of that person's 
estate. So in a sense, they determine what needs to be done and 
they determine how much pay they are going to get for it. 

I have seen situations where someone is declared incompetent 
and they continue to live in their own home, and the only differ- 
ence is that instead of getting a free bus ride to do their grocery 
shopping— which they were perfectly capable of taking advantage 
of— they now have a guardian that comes in a taxi and charges 
them $30 an hour to take them grocery shopping. That is not right. 

But what I want to emphasize is this is— when you talk about 
guardianship reform, there are forces arrayed against you, and 
they are not insignificant. There are a lot of people who have a 
vested interest in having this system run smoothly and there are a 
lot of people who make a lot of money out of the process of declar- 
ing people incompetent— not just people who are victimizing family 
members, although that happens much more often than we would 
like to see. 

The second thing 1 want to address, and th's is interesting be- 
cause I have heard you say several times today that it is important 
for the alleged incompetent to have an attorney, and several people 
have mentioned attorneys. But the three people who testified who 
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have been under guardianship, all had an attorney. One of the big 
problems in their case was, their attorney signed their rights away 
Their attorney did that having reached a decision that that was 
the right thing to do. 

This attitude by attorneys, which is so common, is a greater dep- 
rivation of rights in my mind than for someone not to have anv 
attorney at all. J 
In Broward County where Ms. Van Etten went through the terri- 
ble experience that she did, that situation is not at all unusual, and 
here is what happens: Someone files a petition— it may well be a 
btate agency, one of the State agencies in Broward frequently files 
these petitions. The day that petition is filed an attorney is ap- 
pointed. The attorney goes out to represent this person. The attor- 
ney goes out and interviews the alleged incompetent before the al- 
leged incompetent even has the petition. So they don't even know 
what is going on. 

The attorney then files a report with the court and says, I agree, 
this person is incompetent. They don't need a hearing, sign the 
papers, it is all over. 5 

Now, there are some very cursory medical opinions, but there 
are some problems wich the way the medical opinions are done, 
lhey are not a sufficient protection as the many cases I have seen 
where there have been mistakes will testify. 

But what I want to get at here is you have the attorney playing 
a role, whicn in any other circumstance, an attorney would never 
ever do. For example, if I were representing a criminal, I would 
never say~I could not say-to the court, well, I have decided that 
my client is guilty, and that he should go to jail. And it would be 
best for everybody concerned if he went to jail. 

I can t even say, I have decided it would be best for my client to 
go to a mental institution. I can't make those decisions. My client 
decides what to do. J 

He says, no, I want you to fight for me to be declared innocent. 
And I must do that. That is my ethical obligation. 

But in representing an alleged incompetent, attorneys seem to 
feel very comfortable making this decision that they know what is 
best for that person. It is very rare to find attorneys who actually 
want W the alleged inc °mpetent says that they 

When I first started doing this work, I had some problems myself 
trying to figure out what my responsibility was. My first client was 
a wealthy gentleman; he had been an entertainer. On his wal's in 
ijl?^" 6 !]; 10 ^ e ^ er f P° s r ters of him appearing in Miami Beach 
nightclubs. He had a lot of money. He had had a stroke, he was 
diabetic, and he drank too much, according to the people in the 
nursing home— and he had been declared incompetent 

In my opinion he was not mentally incompetent. He did, howev- 
er, have a tendency to do things that were not very good for hinr 
drink, for example, when he is diabetic. 

When he first asked me to get him out from under this guardian- 
ship, I really went through a great deal of self-questioning. And I 

lft^ n J f£ Se man l nf0 s ?. ciefc y when he ma y kill himself, 
or hurt himself? I did a lot of reading, and a lot of thinking, and a 
lot of deciding about what I should do. I decided that Florida has 
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laws to deal with alcoholism. It has laws to deal with people that 
are suicidal and that are doing damage to themselves, and that 
guaniianship is not an appropriate way to deal with people that 
have those kinds of problems. # 

I don't think guardianship is an appropriate solution for us to 
decide what is right for people. 

And ever since then, \ have seen my role as an attorney to try to 
figure out what my client wants and to do the most that I can for 
that person. . 

But. Mr. Pepper, I am a real renegade in that respect. And when 
you teuk about appointing counsel, I would suggest to you that we 
need to give guidelines to attorneys, to suggest to them that this is 
just like any other case; and that wh?n they come in to represent 
someone, there is only one person who is going to advocate for the 
incompetent, and that is his or her attorney. 

There are plenty of people out there who are happy to decide 
what is best for that person. Social workers and managers of nurs- 
ing homes— all those people would love to mak^ "best for" deci- 
sions. But that person needs an advocate to do what that person 
wants done if you are going to get a fair result in the case. 

The final thing I wanted to mention is that I have been trying to 
litigate in this are*, for years, and one of the real problems that 
you have trying to litigate issues concerning guardianship is that 
you are confined to the State court system. 

You mentioned that there is a duality in our legal system. We 
have a Federal system and a State system, and they serve different 
functions, normally, in administering our legal system. 

The guardianship process— if you loc': at the Federal case law, 
there is almost no Federal case law on the issue of guardianship. 
There is none because guardianship has always been under the ex- 
clusive purview of the State courts. And under the Youngei Absen- 
tion Doctrine, because the State has an ongoing interest in that 
proceeding— because guardianship in theory is a continuing process 
where the State continues to check on the guardian— the Federal 
courts are deprived of the ability to intervene. 

I have encountered a lot of frustration trying to litigate for 
ceople when I can't go into the Federal courts and simply say as I 
would like to say: "Under the Fourteenth Amendment, the State of 
Florida has deprived this person of their civil righ's; many of them, 
here they are, numbered 1 through 37, and I would like vou, the 
Federal court, to look at the Florida guardianship system and tell 
them how ix, must be run in order to be constitutional " 

I have made the decision as a lawyer that ihat cannot be done, 
and that there is no case law in that area to sustain me if I wanted 
to do that. 

I would really like to see a legislative override of the /ounger 
doctrine in that respect because I think lhat this kind of piecemeal 
approach to guardianship is never going to result in tho kind of re- 
forms that Mr. Pickering mentioned, a..d which are so important if 
we are not going to deprive people of their constitutional rights. 

You need someone to take kind of a global look at it, because m 
trying to Htigate— the problem that happened to Marguerite Van 
Etten, I took that up to our State Court of Appeals. It was very 
hard for me to find someone that could litigate that issue because 
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they don't serve someone like Ms. Van Etten with a copy of the 
order declaring them incompetent, they don't even know whal's 
happened. Once the attorney has waived the hearing, that is the 
end of that. 

So someone has to find out what has happened within 30 days in 
order to even be able to appeal at all, even within the State system. 

But I finally found someone that wanted to appeal and got it up 
to the Fourth DCA, and briefed it at great length, and got down a 
three sentence opinion, saying, no, the attorney cannot waive the 
hearing for the alleged incompetent. 

So do you know what they are doing now in Broward County? 
Now the attorney appears and he waives his client's presence at 
the heaiing. So now they have the hearing in front of the judge— 
they hold about 15 of them in five minutes because none of the cli- 
ents appear. And what happened to Marguerite could happen 
again. That is the thing that I most want to emphasize, is that you 
cannot have oversight over the State court systems under the 
system as it exists. 

Thank you very much. I wish you the best of luck in working in 
this area which I think has been sorely neglected for many years. 
Thank you very much. 

[The prepared statement of Ms. Trease follows:] 
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PREPARED STATEMENT OF NANCY A. TREASE, ESQUIRE, LEGAL AID 

SERVICE, BROWARD COUNTY, FL 

I have been a Legal Services attorney for ten years. I 
now work for Legal Aid Service of Btoward county, Inc., which 
has offices in Ft. Lauderdale and Pompano Beach, Plorida. 
This is, of courser an area of the country which has a 
disproportionately large population of elderly people. In 
this job I have had occasion to investigate dozens of 
complaints about guardians, wards, and incompetency proceed- 
ings. I have seen many abuses of the civil rights of persons 
who become involved in the guardianship procedure. As a 
result I have become active in working with Plorida Bar com- 
mittees addressing guardianship issues, while litigating 
guardianship civil rights issues though the state court sys- 
tem. Of the many issues that have come up during this work, 
I will address only three. The first concerns problems with 
the Plorida statute which may have some relevance on a na- 
tional level. The second is the role of attorneys and advo- 
cates for persons who are alleged to be incapacitated. The 
last issue concerns the role of the courts in preventing 
abuses of the guardianship system. 

The fundamental premise of the Plorida Guardianship Law 
is that a person may become completely "incompetent* for a 
wide variety of reasons, so as to make it appropriate to 
deprive that person of all their legal rights and delegate 
the exercise of those rights to a guardian appointed by the 
court. This concept is dangerous, and is based upon an as- 
sumption which most medical authorities do not endorsei that 
a person can be determined to be competent in a black-or- 
white, either/or sort of way. In the state of Plorida this 
reasoning results in medical opinions expressed in checklist 
fashion, upon a form which allows very little space for ex- 
pressing the basis for the expert's opinion. The limited 
reporting of expert opinion leads to very cursory medical 
examination of persons alleged to be incompetent} as a re- 
sult, acute medical situations are misdiagnosed as chronic, 
as happened in the case of Marguerite Van Etten. I had ano- 
ther client who was adjudged incompetent while in a brain 
fever, and he remained legally incompetent for eight years 
because of the obstacles the legal system placed in his path 
when he sought restoration. A statutory scheme which more 
accurately reflected the current state of knowledge about the 
process of aging would recognize that the loss of specific 
abilities or skills may occur along a continuum, and that it 
is appropriate (and constitutional) for the legal system to 
impose substitute decision-making only where this is clearly 
necessary. 

According to expert? who have testified for me, "orga- 
nic brain syndrome* should be a diagnosis of last resort, 
arrived at only when all other explanations for the dysfunc- 
tion have been exhausted. One reason is that a misdiagnosis 
of permanent, untreatable OBS may well result in a failure to 
treat the actual temporary condition. A very common example 
is severe mental illness which produces dire symptoms but 
which might be responsive to treatment, if the sufferer had 
not been more loosely categorized as "incompetent." 

The "all-or-nothing" approach to guardianship reflected 
in the Plorida Guardianship Law gives the guardian a terrify- 
ing range of powers under Plorida law. Many persons appoint- 
ed guardian approach their role with an appropriate sense of 
humility and restraint) all too often, however, and particu- 
larly in cases of "professional* guardians who make a living 
looking after persons with diminished capacity and paying 
themselves out of the ward's estate, the guardian exercises 
his powers with arrogance and much too much confidence in his 
ability to determine what's *best* for his ward. An example 
of such an assumption of power was a case where the guardian 
prevented his ward, by changing her residence, from attend- 
ing the church where she had been a member for several years 
before she was declared incompetent. The guardian saw church 
members as troublemakers, largely, X believe, because they 
brought this person to see me for a consultation about her 
legal rights. In another case a woman was deprived of the 
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co«p«nionthip of her husband o£ twtlvt yeers, Although tht 
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Si ^ ht rt l* tion «hip wtt o£ great importance to her, Tht 
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caee i. on appeal at thia moment, but the huebend l.ft the 
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The eecond problem I would like to addreaa it the role 
of advocates for the allegedly incapacitated p.raon. There 
.nJaSS ?^nJ;! n denc y on the P» rt °* attorneya repreaenting 
alleged incompetenta to aesums an ad litem role, meaning that: 
they make deciaiona *or>thilr cllenTa'^aving th^thSy 

don't know whet's beat for them,- The claaaic inatance ia 
5i? 5*i C conctrntfl P««ona in the environment of the 

a?«r ?nf t- S2™SS t; ? n,: i a* - v * f ettr « in « d that it ia no longer aafe 
for that person to live alone, but the elderly puraon ia very 
much attached to their independence and ia unwilling to ac- 
SSK^uiS'JiiU'i 011 * 1 ? lictMnt - " »■ not normellj the 
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Under theae circumatancea my poeition hee alwaye been, 
and continue* to be, that the attorney repreai^Iig the el" 
2rIiLS er f°!! ha f an obli 9«tion to aaeert that peraon'a ex- 
pressed wishes to the extent of the attorneys abilitiea. 
f35?;i n :y. tht J" 0 " 1 ?/'* dutiea includee the obligation to 
adviae hia or her client of the likelihood of aucceeding in 
asserting sny of their desires. There is a good t.a.on fo? 
the sttorney to express his or her client's wishes se best he 
cant no one else in the courtroom will do so, snd sn exposi- 
tion of the argumenta on sll sidee gives the best chance of 
an informed decision. 

Pinelly I would like to mention e problem which hes had 
. a .profound impact on law Zoz the dissbleS, including th" 

«f n ^i 1 ^i n ^ P ?f iti i ed - . Thli U tS « fact thit v.r'ious forms 
of the -abstention doctrine- have prevented the federal 
courts from adjudicsting such issues in recent yaara. cuer- 
?:5!!!5} P i88 i e f' for ««"Ple f ere impossible to litigate in 
1 f^!L?°, U «^ e J aU " °J, the y° unq « doctrine, which prevent! 
irX 5i C0U 5 t f S? n actin ^ w h«re there ie an ongoing state 
proceeding. Guardianship is, by its very nature, a continu- 
ing proceeding. The state court in such cases, in theory at 
least, maintains a watch over the guardian, who muat file 
reporte with the court concerning the ststus of his ward. 

One important function served by the federal courts, 
how ? ver ' * c to enforce the Pourteenth Amendment to prevent 
state systems from depriving citizens of their civil rights. 
The testimony of Marguerite Van Etten, for example, which was 
presented this morning, indicatea to me that Broward Count? 
de ff*. ner of * numbor of very basic civil rights. When a 
petition was filed alleging that she was incompetent, an 
attorney was appointed to represent her in those proceedings. 
5?fin?i ?f2K J iled 1 " port witn the court waiving Mrs. vin 
Etten s right to a hearing, she waa not served with e copy 
of the order adjudging her incompetent and, in fact, it was 
several months before she discovered that she had been ruled 
incompetent. This was standard procedure for almost sll the 
guardianship cases decided in Broward County. 

After several years of systematic work I was able to 
present this issue, the waiver of hearing, to the state court 
of appeal. Xt was very difficult to accomplish this, Be- 
C !!l!5 e i ne ,°!? er Edging incompetency ia not eerved upon the 
subject of the proceeding, it was hard to find someone who 
had the capacity to understand the problem and who discovered 
the situation within the thirty days time for appeal. The 
court of appeal did rule that the attorney for the alleged 
incompetent cannot waive the hearing. As Is typical for a 
state appeals court, however, the ruling was extremely limi- 
ted. After the appellate decision, the court below now per- 
mits the attorneys to appear and waive their clients' right 
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to appear at the hearing* The result is that judges in 
Broward County are still making a decision which affects 
every aspect of a person's life without ever laying eyes upon 
that person* if Marguerite Van Btten were to be incapacita- 
ted again she might well again be declared incompetent with- 
out ever seeing the judge who made that decision* The state 
appellate system does not afford sufficient protection to the 
incapacitated elderly, and it is unfair that they are so 
completely deprived of access to the federal courts* 

In summary, I believe that statutory reform is despe- 
rately needed to protect the rights of persons alleged to be 
incompetent* Changes are also needed in the attitude of many 
attorneys working with the mentally impaired* Finally, a 
statutory override of the abstention doctrine in this area is 
needed, to permit the federal courts to take a long, careful, 
and considered look state systems for adjudication of lsgal 
incompetency, and to monitor the protection those systems 
afford to the civil rights of alleged incompetents. 
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Mr. Pepper. Thank you very much. 

You have given us a very animated and very interesting state- 
ment from your experience as a Legal Aid attorney. 

By the way, the other day a prominent lady here in Washington 
came to see me in my office in Miami— it was regarding a guard- 
ianship matter. She had been a guardian and the judge had sum- 
marily removed her; she said it was because she came back to 
Washington for a couple of weeks. 

••fu £er request J ventured to call up the judge— not to interfere 
with his decision but just to ask him what happened. In the course 
of the conversation, he mentioned that he had removed her be- 
muse he didn t think she was competent, and he appointed the 
'ounty guardian people instead. Apparently there is a county 
agency that has to do with the guardianship. 

Is that true in Broward County? 

Ms. Trease. We have a new statute we are very excited about, 
Mr. Pepper, it is the Public Guardianship statute which the Dis- 
ability Law Committee— of which I am a member— got through a 
couple of years ago. But it is only funded in two Circuits, one of 
which is Broward; and it is very, very underfunded. The public 
guardian at the moment can only handle 40 wards. That public 
guardian only deals with people who are indigent and who have no 
tamily members to look out for them. Believe me, we think it is an 
enormous advance. We are very excited about it. We would like to 
see that program extended. But, yes, that has been a very exciting 
appointment. " ' 6 

Mr. Pepper. But there are certain people that the courts general- 
ians? 1 " 11 m CaS6S Wh ° S ° rt ° f g6t t0 be P rofessiona l guard- 

Ms. Trease. Yes, sir. There is a list of attorneys, there is a list of 
lawyers— I mean a list of lawyers, a list of doctors, and a list of 
guardians. They are short lists, and the court just rotates through 
them, basically. b 

I don't know but about six or eight lawyers in Broward County 
that do guardianship work. The doctors-there are only about five 
or six names that I have seen, and they all look the same-the 
opinions. 

And the guardians, I don't know how many of them there are 
bu * they are essentially professional people who 

Mr. Pepper. So at the present time, there is nobody to look into 
or supervise this whole guardianship operation? 

Ms. Trease. No, sir. 

Mr. Pepper. Other than the county judge? 

Ms. Trease. Yes, and even there— you know, as Mr. Pickering 
said, the judges are overworked and I Jon't think they see this as 
really necessarily being a real high priority because these are not 
people that are out beating the stumps, you know, drumming up 
votes for the judges eitner. This is a real voiceless population. 

We had a case at Legal Aid, one of the first ones I ever saw, 
where the guardian had not filed a report in many years, and some 
relative appeared from somewhere and said, this is outrageous. 
And my boss, the Director at Legal Aid, said, well, let's just send it 
over to the judge s office; surely some action will be taken. Much to 
our surprise, you know, no action was taken at all. 

O /.* • I 
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They do not go out looking for the guardian saying, are you 
doing your duty? 

Mr. Pepper. You know, situated as we are in Florida where so 
many elderly move down there from other States, sometimes they 
leave their families up in another State. Some local person, a 
neighbor, or some ambitious or avaricious person could simply go 
and get himself appointed guardian in the absence of the relatives 
knowing anything about it, and could have a guardianship in force 
before the relatives in some other State knew anything about the 
matter. 

Ms. Trease. It happens all the time, Mr. Pepper. 

One thing that amazes me about the lack of interest that I have 
seen for this problem, is that it can happen to almost anyone. It 
probably couldn't happen to you but it might well happen to me. 

I have seen it happen to people who have had power. 

I have seen it happen to people who had money. 

I have seen it happen to people who had kids; who have, unfortu- 
nately, not turned out to be, I guess, what they had hoped. 

There is no insurance against having what these people this 
morning described, which is not unusual. I will tell you, I don't 
want to grow old in Broward County until this problem is resolved. 
I am sincerely and genuinely afraid of the power that we take 
upon ourselves— as Mr. Porterfield said, to live somebody's life for 
them. It is terrifying. 

Mr. Pepper. Have you taken this matter up with the Florida Bar 
Association? 

Ms. Trease. Yes, I am very active in the Florida Bar Disability 
Law Committee, the Subcommittee on Guardianship. We have pro- 
posed remedial legislation which provides, by the way, for a report 
every year, and for monitoring and follow-up. 

Mr. Pepper. You have proposed it? 

Ms. Trease. Y^s, we have. We have been trying to get it through 
for years. 

Mr. Pepper. The legislature hasn't adopted it yet? 

Ms. Trease. Opposed to us is a bigger segment of the Bar that 
does the real property ard probate work that says that we want to 
make it too difficult and we want to focus too much on civil rights. 

We haven't even been able to get the Bar as a whole to act upon 
it. I don't see any reasonable prospect of that happening 

?.!>. Pepper. Who is comparable to Mr. Pickering of the Ameri- 
can Bar Association in our State Bar? Do you happen to know who 
it is? 

Ms. Trease. The ABA, of course, is a voluntary Association. I am 
speaking here about the organized bar which 

Mr. Pepper. Do you happen to know who it is, Mr. Pickering? 

Mr. Pickeiung. Mr. Chairman, I don't know the current presi- 
dent of the Florida Bar. The most recent president that I know and 
have worked with is Mr. Emanuel. 

I would like to make a couple of comments, because I agree with 
everything Ms. Trease said. There are in any system— it is not only 
lawyers, it is court administrators, it is professional guardians, and 
so on, who do have a certain amount of a vested interest. That is 
why I think it is so good and why I emphasized that these Recom- 
mended Practices were passed on the consent calendar at the 
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American Bar Association. No one spoke against them. They were 
supported by the Section on Real Property, Probate and Trust Law. 

1 would hope that with this action that the Florida Bar might 
overcome some of that opposition. I don't underestimate it at all, 
but 1 would hope— and we would certainly be happy to do what we 
Ccin* 

Mr. Pepper. What would be the appropriate committee of the 
Florida Bar that would handle this? 

Mr. Pickering I don't think they have in the Florida Bar a Com- 
mission on Legal Problems of the Elderly-at least I am not famil- 
iar with one. 

lis M one EPPER ' If don't, I am going to try to get them to estab- 

Pl( ; KERI u C :- - 1 will ., b ? happy, through our national office, to 
check as to what is available and what appropriate committees of 
the Florida Bar we ought to call these recommendations to the at- 
tention of. 

Mr. Pepper. If they don't have a committee like yours, we will 
see if we can t get them to establish one and then confer with you 
about how you might work together in this matter. 

Mr. Pickering. The second thing I would like to say is also to 
agree that it does no good to have an attorney, who is, just again, a 
rubber stamp, as we have heard here. 

Mr. Pepper. Yes, that is right. 

Mr. Pickering. We had a symposium— a panel discussion at the 
American Bar meeting in San Francisco, which I moderated-on 
petent S S dealing with the eIderlv and the incom- 

ntull t0 - b V h u ? dv ? ca t e and to try to carry out the person's 
wishes or is to be sort of a judge and decide what is in the best 
interest.' 

vJL [S a i dif fi cult issue, but we are moving on that. These guide- 
lines make clear that the attorney is supposed to represent the in- 
ment JUSt t0 a " ombudsma n to make up his own judg- 

™Li id "?u mea !\ in my statement in any way to minimize the 
problems that exist out there, but they are problems that our Com- 
mission, in particular, and the American Bar Association in gener- 
al, are concerned about, and want to do something both with the 
ro ! e , of i he lawyer and the roIe of others in the system. 
Mr Pepper. Ms. Trease, has the Legal Aid Service agency been 

proposed? 0 " represent an y P eo P le "> r whom guardianships are 

Ms. Trease. I did some of that work. I don't believe right at the 
moment we really are doing it. I did some of that work because I 
developed a personal interest in it for a number of years. I have 
actually done a fair amount of it. 1 am not sure that we are actucl- 
ly doing any at the moment. 

Mr. Pepper. What program is it, Mr. Pickering, where we provid- 
themf SemCeS at low cost t0 De °P le who could not normally get 
i Mn Pickering. The Legal Services Corporation-but, as you 

^SS£&:sSmV!!^ thb administration > the current ad - 
er|c 5jZ} 
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Mr. Pepper. That's right. 

Mr. Pickering [continuing]. Extinguish year after year, but the 
American Bar Association and the Congress has made sure that J* 
has not been. 

Mr. Pepper. I know that. 

Mr. Pickering. But it is not appropriately funded. 

Mr. Pepper. Even if we had the Legal Services Corporation, or 
this organization in Florida we are talking about, to go in and rep- 
resent them, that would be something. . 

Ms. Trease. Let me make clear that I am Legal Services. Legal 
Aid Service of Broward County, Inc. is your local Legal Services 
grantee for Broward County. I have v/orked for the Legal Services 
Corporation for one or the other of its grantees for the last 10 
years— first in Miami, and then in Sarasota, and then in Ft. Lau- 
derdale. r . 

The other thing I wanted to say, Mr. Pepper, is you a ked for the 
name — J guess you asked me for the name of the president of the 
Florida Bar, and that is Ray Ferraro from Ft. Lauderdale, from my 
local town. I hope that he is going to take an interest in this proo- 

The committee of the Florida Bar is the Disabled Law Commit- 
tee, which has a committee that has drafted remedial legislation 
which has attracted a lot of attention from a lot of groups. 

I think the thinking now is that we may ha^e to work outside 
the Florida Bar, however, because of the political opposition that 
we have encountered. I think that that is the current thinking 
right now in terms of guardianship reform. 

Mr. Pepper. We will be back in touch with you. I expect to get in 
touch with the Florida Bar about it and see if we can't be helpful. 

Ms. Trease. Thank you. 

Mr. Pepper. Thank you very much, Ms. Trease. 
Now the final witness is John Regan, Profess r of Law at Hoistra 
Law School. We are glad to hear from you, Professor. 

STATEMENT OF JOHN J. REGAN 
Mr. Regan. Thank you, Mr. Chairman. 

I appreciate the opportunity to share some thoughts with you 
and other members of the committee and staff on this subject. I am 
John Regan, Professor of Law at Hofstra University School of Law 
in Hempstead, New York. 

We are dealing today with what I think is one of the last ot the 
invisible minorities in our society— the elderly whose basic right of 
self-determination has been taken away by government and given 
to somebody else. . , 

I was asked to sketch a moment or two of legal history to show 
how we got where we are, to assess the rt.'ity of guardianship 
today— much of which we have heard today already— and to pro- 
pose some areas for reform, including the Federal role in this 
effort. How did we get here? . 

Guardianship is as old as the common law, a 13th century insti- 
tution. But from the very beginning it has been a mixture of benev- 
olence and self-interest. From the beginning, the head of state, the 
king assumed a benevolent and protective role toward the elderly 
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and the mentally disabled, but not because they were persons, but 
because they owned assets which were the source of money for the 
crown. That theme of giving with the one hand and taking with 
the otter has characterized guardianship for the centuries that it 
has perdured in England and in its adoption in America. 

• f 0 ™ wh " e > we as a society began to move many of the elderly 
into btate mental hospitals when families would no longer be able 
to help them or when the individuals themselves had no assets. But 
then about *5 years ago, we discovered deinstitutionalization and 
we no longer thought of State mental hospitals as the proper place 
for what some have called the warehousing of the elderly. Instead, 
what has happened now is that many, many of the elderly live in 
nursing homes; many more live with their families, and many live 
by themselves in the community in varying states of health. 

bo the pressure is on the system now to deal with many, many 
more elderly in situations other than the traditional mental hospi- 
tal in this country-at least those elderly who are becoming frail or 
disabled. In a-Mition, the lengthening of life expectancy-those 
oyer 85 are tLo largest growing segment in the country's popula- 
tion-means that the number of elderly who may need the assist- 
ance of others is also growing from the demographics of che situa- 
tion. 

About 30 years ago this country focused on the scandal of the 
State mental hospitals and, as a result, States began to reform 
their civil commitment law. By and large, they did a good job in 
incorporating due process considerations into the hearings and the 
criteria that were used to commit people. 

But guardianship law was ignored; and it has been, and still is, 
considered a backwater area of mental health law. It receives very 
little attention and there are some villains in the piece, as I think 
has been suggested along the way, as to why that situation contin- 
ues. I will address more of that later. 

• Bu i t reality— and I think we have heard much of it today— is 
simply that guardianship in many cases is one of the most repres- 
sive instruments in our society for depriving the elderly of their 
Hghts. And yet, it comes masked as a benevolent helping hand. 

the basic problems are twofold: the guardianship laws them- 
selves need reform, and the courts which administer these laws 
often fail to act as protectors of the parties' rights. 

Let me try to summarize where we have been this morning in 
term of the specific problems in guardianship. 

First, the legal criteria in many State laws, as applied in the 
courts, treat incompetence— which is a social judgment about a per- 
son s ability to continue as a self-functioning individual in our soci- 
v?" 38 * 3 medlcaI diagnosis, like taking one's blood pressure. And 
it is just as easy to get the kind of diagnosis that leads to a depriva- 
tion of rights as it is to have one's blood pressure taken 

secondly, old age itself in many States can be the basis for the 
deprivation of liberty, if a person simply acts with any of the eccen- 
tricities that we all develop in the passage of years. 

As we have heard, the court proceedings that administer these 
criteria are often a travesty of justice. Legal notice to the ward-if 
it is given at all— may be in unintelligible legalese. 
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The elderly person is frequently not present in the courtroom. 
The testimony which is admitted in support of the petition, and we 
have heard much reference to it today, comes in through affidavit, 
by and large. 

How does one cross-examine an affidavit, if one were so inclined, 
if one had representation by counsel? There should be a require- 
ment that testimony as to medical diagnosis by the expert witness 
for the petitioner be presented in person on the basis of personal 
examination. 

And as we have heard, the prospective ward very often has no 
attorney; or worse still, if he does, the attorney acts in a confused 
way according to the standard of what he thinks, in combination 
with the judge is, in the best interest of the client, rather than 
acting as a true advocate for the client. The Chief Judge of New 
York once remarked that a good prosecutor could get an indict- 
ment from a grand jury for a ham sandwich. I maintain that a 
good lawyer foi a petitioner could get a guardianship for a pizza 
pie, and get it quicker than it takes to cook one. And perhaps Mr. 
Godes' fictional client today is the next step toward that kind of 
swift injustice. 

The consequences of guardianship are drastic. We have heard 
about the total deprivation of civil rights which results in many ju- 
risdictions. What we haven't heard so much about is the very high 
cost of guardianship, which can drain the assets of a ward in a rel- 
atively few years. 

And yet with all of this, guardianships are not being terminated; 
and court supervision, if it occurs at all, is minimal. 

Let me, therefore, suggest some proposals for reform. 

There has been much academic and scholarly interest in the last 
few years in the complexity of mental capacity in the elderly. We 
have learned much as the science of geriatrics moves forward. This 
knowledge, however, has not been reflected in the way State laws 
defining incompetency are drafted. 

The guardianship proceeding needs to be made adversarial, and 
lawyers have to be educated to understand that their role is to 
serve as an advocate Lr what the client wants, not as a secondary 
judge who decides what he himself thinks is in the best interest of 
the client. 

I think we need some form of professional interdisciplinary 
screening of persons proposed as wards to assist the judge in decid- 
ing the type of intervention which is appropriate for the particular 
needs of the person alleged to be incompetent. 

And, of course, we have heard that a limited guardianship is con- 
stitutionally and practically a sensible thing to do. 

A caution here: Many States have adopted limited guardianship 
in their statutes in recent years. They are becoming aware of its 
importance. But in the various States I have visited and in a study 
done several years ago by the American Bar Association, it has 
become quite evident that the courts, despite their authority to use 
limited guardianship techniques, have not done so— almost uni- 
formly have not done so. 

The reason seems to be twofold: a matter of convenience for the 
petitioner so that they don't have to come back again in a year or 
two; and expense, since it does cost money for a petitioner to have 
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^a 0 ttorn b ey Ck ' & C ° Urt Visit ' and pay the ex P ense of 

So somehow or other the State law has to mandate-as you, Mr 

SST a ff Ji 8 ? 6 su fP sted - that findings be made on the record 
that in effect force the court to confine the powers granted to the 

S ESS 5,W t we C . a " a guardianship and^ot to be ab e 

revtai y h ° Ut challen & e 0il appeal, ° r at least some 



Guardianships ought to be of the sunset type-that is, that they 
expire unless renewed after a period of time: one year, two yeare, 
whatever seems appropriate. y ' 

i« J"^^ Schwartz— an eminent judge in New York-did just that 
in the Merrick case mentioned earlier. And I think she, although 
gSaSshfo 18 Certainly t0 be «™ended in her approach to that 

K„°" e ^ the hidd T a/eas of guardianship is the lack of scrutiny 

sLtP, ^? erSOnnel ° f u rep °^ submitt ed by guardians in those 
btates that require such reports. 

It is not for lack of interest, I think, although that certainly 
occurs at times. It is simply the fact that scrutiny is a low prioS 
item There is no pressure within the system for court personnel to 

SXk •H S % r - e r P ° rtS ' an t h is onIy ^ en a" occasional Septic 
ldent f les a P^blem because of a routine habit of look- 
in" then? 686 ' We 6Ver begin t0 see some of the Problems 

Where does the Federal Government fit in this reform effort? 

Obviously-and you yourself, Mr. Chapman, have referred to 
? mSrHrS r does , have a responsibility .0 protect the victims of 
nrKS II h ll f ? m bemg de ? rived of liberty and property, rights 
Sec SI n y f ^ d v & ^° Ce li C l aUSe of the ^"rteenth Amendr/ent. 

1. 5? Fourteenth Amendment explicitly says that the 
Congress has the power to enforce the constitutional rights riven 
by earlier sections there. B g 

Therefore, it seems to me that Federal funding need not be the 
221ft 81 ! for . lnt u erven tion by the Congress but that a civil rights 
rfZ,Jl^A e h , 6re " And , US ^ as in other areas, in protecting the 
SSt&Sr de y. el °i 5m , e J ntally disabled > and protecting the rights of 
he institutionalized elderly, the Congress has stepped in, it seems 

JlJErt? W °ri be - e ?* lre1 / appropriate for the Congress to consider 
something like "rights of wards" legislation which would spell out 
the minimal standards which the Congress believes are appropriate 

fe^ffiS^"* C ° ndUCt P-ee P din^ 

aLT^' thiS Com ^, i . t t tee ' to o-the House Select Committee on 
^ as a re S p 0nsl bility here as well. You took the lead years 
ago m identifying the problems of elderly abuse in this country, 
and btates have jumped on a bandwagon-or almost that-in the 
last seven or eight years in enacting mandatory reporting legisla- 
tion and m expanding their adult protective services programs 

But what we haven't heard much of today is that those programs 
are in many cases the basis for the increased intervention that we 
|SrSs g hfe P guardian s and by public agencies in creating 
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You have set in motion an intervention system, through funding 
and through exposure of abuse, which itself now is beginning to 
use the guardianship proceeding to protect the abused elderly, de- 
spite all of the abuses in the guardianship proceeding itself. 

I have heard any number of cases of social agencies, public agen- 
cies, going into court and getting guardianships quickly and almost 
secretly through the same proceedings that we have heard de- 
scribed today; and doing it on the basis of a responsibility that they 
now have under the Older Americans Act or under Title 20 of the 
Social Security Act. 

So, my suggestion is that the next step in your follow-through on 
promoting elder abuse and adult protective services programs is to 
make sure that the intervention which occurs in some of the cases 
is done with proper respect for the rights of those who are being 
helped. 

There are some other more traditional funding devices that the 
Federal Government might use: 

First, why not amend the Older Americans Act, or Title 20 of the 
Social Security Act to require assurances from the States that the 
rights of persons being served under those programs will be ade- 
quately protected in guardianship and protective proceedings. This 
approach puts the ball back in the court of the Spates as a condi- 
tion of Federal funding. 

Second, require that legal representation— and we hope it will be 
of a proper type— be made available to people who are the subjects 
of guardianship or protective proceedings, at least in those cases 
where the petition has been initiated by a public agency utilizing 
Federal funds. mjr 

Third, could not State plans for SSI and Medic id participation 
be required to give assurances that State guardianship and protec- 
tive proceedings will provide adequate safeguards for the protection 
of the civil rights of the recipients of those benefits? 

Fourth, another area we haven't talked about today i& the need 
for tightening the standards for appointment of representative 
payees for public benefits under the various Federal benefit and 
pension programs: the Social Security Act, Railroad Retirement, 
and various other programs. . . 

Finally, might you not consider the possibility of requiring a 
screening prior to admission t« a nursing home of persons who are 
represented by a guardian or by a family and who themselves have 
not consented to such admission, to determine whether the guardi- 
an or the family is in fact acting in the best interest of the person 
in selecting that particular form of intervention on behalf of a 

ward? , ... , 

This procedure might remove some of the abuses which we have 
seen in the admission of persons under guardianship to nursing 
homes. 

I thank you, Mr. Chairman, for the opportunity to share these 
views the committee. 
[The prepared statement of Mr. Regan follows:] 
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PREPARED STATEMENT OF JOHN REGAN, PROFESSOR OF LAM, HOFSTRA' 
I am John J. Regan, Professor of Law at Hofstra University 
School of Law in Hempstead, Naw York. 

1 speak, in a sense, as an unelected representative of one 
or" tt-.e last of the •invisible minorities" in our society - the 
elderly whose basic right of self-determination has been taken 
away by government and given to another. The legal device for 
this action is guardianship. I propose to trace its development 
through a moment or two of legal history, to assess the reality 
of guardianship in 1987, and to p.-opose some areas for reform, 
including the federal role in this effort. 

Guardianship is as old as the common law itself. English 
law established the principle 700 years ago that the king, as 
father of the country (parens patriae), was responsible for 
the protection and care of the person and property of the 
mentally ill. The king exercised this power through the 
chancellor who was authorized to conduct an inquiry whether the 
subject had been born with "no understanding* or had lost th*. use 
of reason, end also whether the person was the owner of assets 
likely to be dissipated. If the person was found by a jury of 
peers *o be without reason, he would be committed to the care of 
a friend, who would receive an allowance from the assets to pay 
the costs of services and oare for the ward. Responsibility for 
managing the assets typically was assigned the ward's heir. Toe 
chancellor opened this inquiry only if the alleged incompetent 
hart assets sufficient to bear the expense of this hel?. If the 
person was poor but incompetent, he would be left alone. 

In Colonial America, a similar policy prevailed. A family 
anxious to preserve the assets of a disabled elder would obtain a 
guardianship. However, the mentally disabled who lacked both 
assets and family were left to drift at the mercy of fortune, 
singly or in company with others. Gradually the states began to 
build mental hospitals to care for those who were violent. 
Eventually, these hosfi tals beewne warehouses for all typei of 
mentally disabled person*, especially the elderly. 



But then, in the 1950's and 1960's we discovered "deinsti- 1 

tutionalization", and the elderly were no longer routinely 

commuted to mental hospitals. t M an ^ went to nursing homes, while 1 
many mor* stayed with their families or lived by tVemselveV, 

often in isolation and poverty. However, as the numbers of the 

elderly grow and as their age span lengthens, concern about the 

welfare of those evidencing mental disability has also grown. 
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State intervention in thtir lives through guardianship and adult 

protectiva services program* i» increasing. Yat guardianship, 

the chiaf legal mechanism for tfftcting thi* intervention whan 

tha elderly person dot* not give consent, ha» received relatively 

little attention, in apita of tha widely held opinion that tha 

practical raality of adult guardianahip in many atataa ia that 

tha atatutory criteria, tha court proceedings, and i ta lagal 

consequences make it an inappropriata and sometime* repressive 

instrument for assisting tha aldarly. 

To Justify appointment of a 'guardian of tha person - or a 

■guardian of tha estate" (alao known aa a -conservator'), a court 

must find upon patition that a person ia incompatant. An 

incompetent ia dafinad traditionally aa ona who, by raaaon of 

mental illne»s» drunkannaaa, drug N'/diction, or old aga ia 

incapabla of caring for himaalf and/or managing hi a buainaaa 

affaira or providing for hi a family, or ia liabla to disaipata 

hia proparty or bacoma tha victim of daaigning paraona. In 

declaring a para*.*, incompatant, a court ia actually making two 

findingat <i) that tha paraon auffara from a condition affacting 

mantal capacityl and (2) that cartain functional diaabilitiaa 

raault fr>m thia condition, namaly inability to cara for self or 

.manage one's proparty. 

In practica, courta tand to placa too much waight on tha 

first critarion and to pay too littlt attantion to tha sacond. 

Judgaa tand to aaa compatanca in madical or paychiatric tarma. 

Thay raly on tha phyaician, tha paychiatriata or tha psychologist 

to diagnose tha existence of aoma condition which fit* tha firat 

atatutory critarion, in much tha aama way aa a phyaician 

diagnoaa* high blood pra**ura. Thu«, for example, a psychiatrist 

may ta*tify that, in hi* or har opinion, tha par*on'« behavior i* 

symptomatic of a particular typa of mantal illnaa*. This 

opinion i* than tr«, *■ .rmed by tha court into a lagal conclusion 

that tha paraon i* "incompatant" and tharafora nead* a guardian. 

What i* ouarlookad in thi* proca** ift that tha psychiatrist's own 

diagno*i* may includa 'value-laden judgmants about tha person's 

bahauior. Mora importantly, littla, if any, attantion ha* bean 

paid to tha actual functional abilitia* of tha proposed ward. No 

ona in tha procaading may haua ta*tifiad a* to hou' tha parson 

managa* with tha daily activitias of lifa. By relying so heauily 

on tha expert's testimony, the Judge may haua abdicated his or 

her unique role as the community's representative for determining 
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whathar tht ward miy continue to function as autonomous 
individual. Incompetence is thus converted from a legal judynent 
to a'medlcal diagnosis. 

Furtharmora soma statas usa # old age* as a synonym for 
•senility*, although it obviously rafars only to tha passaga of 
yaars. It iw aasy to JLabal a few behavioral aberrations 
somatimas associated with old age, such as f orgetf ulness or 
careless habits, as "chronic brain syndrome* and again jump to 
the conclusion that the person is incompetent and therefore in 
need of a guardian. 

The court proceedings themselves for appointing a guardian 
*re often characterized by an unhealthy informality. 



in completely waiving any notice requirement in 
certain cases. 

2. At the hearing the alleged incompetent is rarely 
present, particularly when a doctor's affidavit 
stating that appearance in court might produce a 
harmful effect on the person is submitted to the 
court. The court never assesset whether that 
risk really exists, and thus the judge loses the 
opportunity to see the person and form his own 
judgment as to the person's capacities. 

3. Even the doctor who has examined the person and 
who believes that the individual is incompetent, 
and whose opinion so mightly influences many 
judges, typically never appears in court for 
cross-examination. His or her testimony is 
supplied by affidavit, thus preventing any serious 
investigation into tha physiciin's basis for the 
diagnosis and opinion. 

i. Representation of the proposed ward by legal 

counsel seldom occurs, and when it does, it may be 
of a parfunctory nature. Lawyers often see their 
role in representing a potential ward as requiring 
them to look out for their client's 'best 
interests,* rather than as an advocate whose job 
is to resist the petition in accord with the 
client's wishes. 



1. 



Notice of the filing of a guardianship petition 
mro be defective, either in allowing only a short 
period for response, in providing 
uninf ormative notice to the prospective ward, or 
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Tha rasult of all thi* informality is that fraquantly tha 
only parson* prasant in tha courtroom ara tha judga and tha 
attornay for tha patitionar. I »u*pact that undar thasa 
condition* a gocd lawyar could gat a guardianship for a pizza pia 
and, probably faatar than it takas to baka ona. 

8ut tha dismal atory doasn't and hara. Tha conaaquancaa of 

tha appointmant of a guardian ara draatic. Tha paraon found to 

ba incompatant ia tharaby randarad virtually incapabla of 

parforming an act baaring lagal conaaquancaa. Ha or aha oftan 
will ba limitad in hia ability to axacuta documants, initi»ta 

litigation, participata in buainaaa and profassional act .tiaa, 

and axarciaa political righta and privilagas. Tha guardian may 

aaauma complata control owar and auan titla to tha ward'* 

proparty and dacida whara tha ward will raaida. It i* thi* 

•all-or-no thing' charactar of tha guardian'* control *hat maka* 

a trad. clonal guardianship auch a poor in*trumant for a**i*ting 

thova aldarly who axparianca only a partial and gradual 

datarioration in functional capacity. Many aldarly paraon* 

raquira a«*i*tanca only with cartain racurring dutias, *uch a* 

paying bill*, or with cartain tran*action* *uch a* *alling a 

houva. Thay naad a flaxibla guardianship tailorad to thair 

individual capacity that allows tham to ratain control ovar othar 

dacisions which thiy ara capabla of making without such 

assistance. 

Anothar unwalcoma affact of a guardianship is its high cost. 
Parsons with modast assats may find tham rapidly dcplatad to pay 
for a consaruator's statutory fas. On tha othar hand, tha poor 
or thosa living on small fixad incomas may ba dapriuad of naadad 
guardianship assistanca bacaus? of tha lack of financial 
incantiuas for othars to assuma such dutias. 

Thasa ara soma proposals for raforming stata guardianship 



1. Tha critaria for datarmining incompatancy 

should amphasiza functional disability rathar 

than mantal illnass. Tha foca' point of this 
finding should ba inability to maka rational 

dacisions, i.a.g to angage in tha procass 

of absorbing information, waighing conaaquancaa, 

and raachit.^ a daciaion about 

ona' affairs. 

2. Guardianship procaadings should ba aduarsarial, 
and, tharafora, counsal, privata or appointad. 
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should be mandatory. The traditional elements I 
of procedural due process - the ri^ht to present 
evidence, to confront and cross-exawine adverse 
witnesses, a»d to receive • decision based on the 
evidenco, among others - should be present. 

3* To assist courts in determining what type of 
intervention it necessary in an individual 
case, an interdisciplinary a professional 
screening team should be established* This group 
would conduct a thorough assessment of the 
physical, mental, and social needs of any 
individual who is the subject of commitment, 
guardianship, placement, or emergency proceeding 
and present to the court its recommendation 
concerning the least restrictive course of care or 
treatment consistent with the person's welfare* 

4* The court should be authorized to delegate 

to the guardian only as much power over th* 
disabled person as ie needed to compensate for the 

person's incapacity. Or to put it differently, 

the disabled person should retain as much power 

over his life as is consistent with his or her 

functional abilities* 

3* Guardianships should terminate tutomatically 
unless renewed by the court* Tfte burden of 
Justifying continuation should be placed 
on the guardian or other persons, instead of 
requiring the disabled person to seek release* 
Regular accounting, not aimply about property 
management, but also about personal care functions 
performed by the guardian, should be required* 
Courts, in turn, ahould scrutinize these reports 
to determine whether guardians are performing * 
their duties*. 

6* Private social services agencies should be 
empowered to act as guardians to avoid 
institutionalizing the elderly poor with no 
family or friends willing and available to 
Serve in that capacity. 
Many of these reforms are the responsibility of state 
legislatures and state courts. But the federal government also 
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ha* a role and a responsibi li ty . Tha victims of a *quickie* 



guardianship proceeding ara baing daprivad of thair libarty and 
property without dua process of law, a violation of tha 14th 



Amendment to tna Constitution. Tha Congrass has a spacial rola, 



according to Section S of that Amendment, in anforcing tha dua 



procass clause. Horaovar, \ha fadaral govarnmant, through tha 



Oldar Americans Act and Ti tla 20 of tha Social Sacurity Act, has 



taken an activa role in promoting and funding tha vary protective 



sarvicas programs which raly on guardianship and othar protactiva 



procaadings. That same lagislation has as ona of its primary 



goals furthering of independent community living by tha elderly. 



What can 



tha federal government do? Let me suggest the 



following! 



1. 



Amend the Older Americans Act and 



Title & of thi Social Security Act to require 



the states to give assurancesi 



(a) that the rights of persons served by their 
federally supported protective services and 
elder abuse programs will be adequately 
protected in guardianship and protective 
proceedings | 

b) thet legal representation wf 11 
be made available to persons Mho are the 
subject of guardianship or protective services 
proceedings, at least where the petition is 
initiated or supported by a public agency 

utilizing federal funds. 

2. Require that state plant, for SSI and 

Medicaid participation give assurance? that 
the state's guardianship and protective 
proceedings will provide adequate safeguards for 
the protection of the civil rights of the 
recipients of thesr/ benefits. 

3. * Tighten the standards for appointment of 

representative pryees under various federal 
benefit and pension programs. 



I am grateful for the opportun:*v to share these views with 
tha Subcommittee. 
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Mr. Pepper. Thank you very much, Mr. Regan, for your valuable 
suggestions. 

I was pleased to hear you say you considered the Voting Rights 
Act and the Civil Rights Act and the others as precedents. I see no 
reason why the knowledge doesn't exist with respect to 3rown v. 
Board of Education, which reaffirmed th right to education. The 
right to vote is certainly not a local rignt, and yet it had been 
viewed as such before the enactment of the Voting Rights Act. We 
now recognize voting as a right not to be proscribed, according to 
our Federal Constitution, by the States themselves. And yet, it took 
Federal action to see to it that that right to vote, that Constitution- 
al right, was properly protected. 

So I think what you have said and what Mr. Pickering has said 
justifies the Federal Government taking action with regard to 
guardianship. 

While you were speaking, it occurred to me we may need to have 
some sort of a Federal agency the duty of which would be to pro- 
tect the rights of the elderly, since they are such an important part 
of our population and are increasing in numbers. There are so 
many abuses of them that this committee might well consider sot- 
ting up some sort of a Federal agency, and giving it authority to 
aid the States and to see to it they carry out their responsibilities. 

I think there is a commission to oversee voting rights, isn't there, 
and to oversee civil rights. And other than children, I don't know 
of any group more deserving of proper protection than the elderly. 

Now a while ago one of the witnesses testified that some Social 
Worker diagnosed him as having Alzheimer's disease, and another 
doctor went along with the opinion upon which he was admitted to 
a hospital as a patient with Alzheimer's disease. Of course, the 
doctor has not done any kmd of exam, which was a gross violation 
of the patient's civil rights. 

And yet, somebody has to see to it that these rights are protect- 
ed. If the States are doing a good job, fine, commend them, l^lp 
them. We want to see to it that a goci job is being done. These 
people are entitled to have their rights p/otected. 

You have a right to vote, and you're supposed to have the protec- 
tion of that right against intimidation anu other things that might 
interfere with it. You have other civil rights that deserve to be pro- 
tected, too. 

A few months back, I was out at the University of Southern Cali- 
fornia and Deap Schneider of the Andrus Gerenotology Center 
there said that one out of every three people over 65 years of age 
are vulnerable to Alzheimer's disease. But Alzheimer's disease is a 
very tricky disease which is difficult to diagnose. So somebody is 
going to come in to say they have Alzheimer's disease and put a 
guardian over them and the like— maybe they haven't even got the 
illness. 

So ive are very much indebted to all of you. This is a distin- 
guished panel. I notice we had four or five television stations here 
today, as well as our representatives of the press. I hope we can 
bring this matter to the awareness of the public. 

When we first had our hearing on abuse of the elderly back in 
1978, very few people thought much about it then. Yet the number 
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of people abused has been increasing at the rate of about 100,000 a 
year since that time. 

We know that, to get action on any issues, we have to bring it to 
the consciousness of the public. The people then will help us get 
something done properly at the State level and at the Federal 
level. 

On behalf of the people of America, as well as the Congress, I 
want to thank all of you witnesses for the valuable contribution 
you have made. 

Thank you very much. 

The hearing is now adjourned. 

[Whereupon, at 12:25 p.m., the hearing was adjcurned.] 
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APPENDIX I 



QUESTIONS AND ANSWERS 



What 1b guardianship ? 

Guardianship is a relationship whereby the legal rights, possessions 
and decision-making power of one person (the ward) are transferred to 
another (the guardian) once a determination has been made that the 
ward is unable to handle his or her own affairs. 

While guardianship W a3 designed to protect the elderly, it is a 
procecs that is often used to take advantage of them. Guardianship 
in many ways is the most severe fen* of civil deprivation which can 
be imposed on a citizen of the United States. An individual under 
guardianship typically is stripped of his or her basic personal 
rights such as the right to vote, the right to marry, the right to 
handle money, and so forth. 

How many older Americans are under guardianship ? 

Today, thare are more than 500,000 older Americans under 
guardianship. A complete accounting of court records could bring 
this figure much higher. 

Who are these elderly? 

Most elderly placed under guardianship are very old, widowed, and 
live in a nursing home, boarding home or apartment. Their average 
age is 80. The majo^i+y of vards are women who have outlived their 
spouse. And more than half axe in nursing homes. 

While many of these older Americans ganuinely need assistance in 
managing their own affairs, many can do some things for themselves. 
Others were either never or are only temporarily unable to completely 
manage their own affairs. " * 

For example: 

Miss. M. , an 81-year-old woman from Kansas, suffered a stroke. 
When she returned home, she learned that while she was in the 
hospital the court had appointed a guardian to manage her 
affairs. Miss. M., one day after mowing her lawn, was forcibly 
taken to a nursing home under orders of her guardian. This 
healthy and active woman spent 5 weeks in the nursing home 
unnecessarily at her expense and ar^inst her will before she was 
able to have the guardianship removed. 

Who can be » guardian ? 

Virtually any r jntally competer.c person crxn legally become tr- 
guardian- of a person determined incompetent. This person is often 
the one who initiates the effort to have an eMerly person declared 
incompetent. Despite the fact that a guardian typically has complete 
legal control over his or her ward's finances and personal 
well-being, there are typically no requirements that guardians have 
any special knowledge of accounting, social work, or law or that they 
meet any minimum qu ilifications jf education, experience or 
intelligence, m &ct, only 18 states place any restrictions 
whatsoever on who can become a guardian, and in only 5 states are 
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convicte d felon s prohibited from being appointed guardians ! 
For example: ' 

A 23-year-old Michigan barroom Janitor, with no training or 
experience in accounti^o, social work or law, was given the job 
of public guardian. Within one year, he was responsible for 80 
people's lives and their $350,000 in income and assets. He was 
later convicted of embezzling $130,000 frc_ his wards. 

Another alarming trend in guardianship of the elderly is that »hile 
70 percent of guardians are family members or their wards, there is <i 
growing number of for-profit companies specializing in guardianship. 
These businesses often handle large numbers of words and have little 
or r.o personal interest in the well beifr? of their wards. They 
profit off mostly helpless people. 
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Do courts require that guardians receive special training once 
appointed to control another person's life? 

Rarely, If ever, Is any kind of training provided or required under 
the law. In fact, fewer than 20 percent of courts ever provide 
guardians with Instructions as to tnelr duties and legal 
responsibilities over their wards. 



What Is the legal process by which a person can be put under 
guardlaft fr Vlp? 

While the legal process by which a person Is put under guardianship 
varies from state to state and from locality to locality, Indeed from 
court to court, the common thread th8t runs throughout Is that the 
"accused" Incompetent has the deck stacked against them. An analysis 
of over 2,000 guardianship cases by the Associated ?ress found that 
fally 97 percent of petitions for guardianship wero approved. 

The guardianship process generally begins with the prospective 
guardian filing a petition In a county probate court. A Judge 
usually hears the case (although In some counties the court clerk or 
other court official presides) and makes a ruling as to whether the 
"accused" Is unable to manage his or her own affairs. As noted to 

above, very rarely Is these a review of the appropriateness of the 

Individual attempting to oe named guardian. 

The "accused" Incompetent elderly person has few If any rights once 
placed under guardianship. In fact, i»e or she often has fewer rights 
and protections than an accused murderer In the process of 
adjudication. When one considers the following facts from the 
Subcommittee's review of pertinent stat> laws and literature. It Is 
not difficult to Imagine how 97 percent of guardianship petitions are 
granted: 

* Onlv 14 states require that allegedly incompetent elderly people 
be informed as to their legal rights (right to counsel, right to 
present evidence), or what rights they stand to lose if placed 
under guardianship, before a Judgment Is made of their 
competence. 

* 8 States have no requirement that the "accused" be notified that 
someone is petitioning to h-.ve them placed under guardianship 
and many others allow waiving of such a requirement. This is 
clearly a violation of basic due process un ^ the law. 

* 15 states do not specify that the elderly person has a right to 
counsel at the guardianship hearing. 

* Only 16 states require that the" elderly person be present at 
his or her own guardianship hearing. A rocent study reveal 1 
that in 84 percent of cases, neither the "accused" elderly nor a 
legal representative was presenr at the guardianship hearing. 

* 33 states allow "advanced age" as a cause for determlng an 
elderly person's competence and whether or not he or she should 
be placed under guardianship. 

* Only 12 states require that medical evidence be submitted in 
order to find a person incompetent and therefore able to be 
placed under guardianship. 

The Subcommittee independently confirmed the ease with which a person 
can be placed under guardianship. It was found that in many 
Instances, with a minim* im of effort, time, and money, a guardianship 
could be obtained. Simple forms regarding the alleged incompetent's 
general condition were required to be filed. In no case was the 
alleged incompetent required to be present at the hearing. In tio 
case was the alleged Incompetent requlreu to be represented by legal 
counsel. The Subcommittee was told that hearings on this important 
legal matter could be as short as 5 minutes. 

What checks are in Place to protect an elderly person from abuse by 
his or her guardian? 

There are few. Only half the States require that guardians file an 
annual report of their war^s 1 well-being. Six States do not require 
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any financial accounting of wards? monies. Evan In tha States that 
do require financial reporting, there Is often little or no auditing 
of thesa reports. In Virginia, for example, the Subcommittee wae 
told by an individual whv^sorks In the system, "The only thing that 
matters is what's on tha bottom line of the statement. As long ae 
income and cutgo match up, no questions are aekad. It doesn't matter 
whatsoever what the elderly person's money' hae been spent on or how 
much. That's why there are so many problems." 

An investigation by tha Associated Press found that neerly half of 
™ " le8 ? n guardians were mleslng at least one annual eccounting of 
money. Only 16 percent of the fllae reviewed conteined reports on 
the elderly ward's well-being. *^ 

What are some of the other most frequently cited problems with tha 
current American guardianship system ? = ii2 - 

1) There is a marked leek of due process in most states in the 
procedure by which a guardian Is appointed. A person does not 
heve to display evidence of treinlng to be a guerdlan. There Is 
no minimum requirement of educetion, experience or intelligence 
in any of the 50 states, the District of COlumbie or the 
territories. 

2) The courts that handle guardianship (uaually probate courts) 
are terribly overburdened, so thet even in cases where 
guardianship Is proper and appropriete, there ere no followup 
check3 to monitor the progress of the guardianship 
arrangements. Although lews in 44 atetes require guerdians to 
^«^ e9U a f accountings of a ward's money, these files were 
missing or incomplete in 48 percent of guerdlenship files 
examined in a recent Associated Press survey. According to AP, 

S?? 68 h8d °P«*ng of guardianship as the leet entry 

C?o IS J 1 X 2 34 ? ° f c88#8 ' of the guardianship 

was the last entry In the file. . 

3) There Is a powerful and unique abrogation of righte when a 
parson s care Is entrusted to another under a guardianship 

^^2!i e ^w Typlc8lly ward * f * W8r eights than the typical 

prisoner they can no longer receive money or pay their 
III -I hey ^ can 2 ot »*rry or divorce. By appointing s guardian, 
.the court entruete to eome?ne alee the power to chooee where the 

?n r ^rr 11 io 11V ^ Wh ^ KadlC81 traatment^ey win ra^iv^d, 
in rare cases, whan they will die. 

How_can an elderly oeraon gat out from under ouerdlanenly ? 

«^^!J r * 8 n f ^.^? rml ? 8tln9 * W*rAl*nnhip vary across the nation. 
However, in neerly all araas, it la e very difficult and 
jJ«n»5°?? Um i n9 P*?* 081 * 1 ™- Thus, for an individual who has>besn 
wrongfully, found -.Incompetent an i. wishes to "epp eal" the -finding? or - 
an individual who was only tempcxaxily unable to manage his or 'her ~ 
Si!,:-.*? ava contro1 over tlv^ir own lives reetored is often 
difficult 1- not impossible. 

Because the elderly person under the lew is frequently prejudged 

incompetent* and hae few legal rights, getting accaee to the legel * 
eystem is often difficult. Many era not able to secure the services 
?74.J n J:?wi Y ^ M8ny hav * b# * n Pl«cad in nursing homes and have 
little ability to appear before the court. 

For example; 

Ms. V of Florida, a 66-yaar-old profeesionel, wes on her wey to 
work when she wae got into e serious car accident which left her 
comatose for two months. She recovered completely and only 
found out whv>n shs went to vote thet she had been determined 
incompetent end therefore could not vote. While she wee 
cometose, her deughter had her declared her incompetent. 
Without any money, Mrs. V had to go to the librery and research 
on her own whet she would hsve to do to got out from under 
this. After 7 trying months of research, writing and reguler 
visits to tho court, the guerdianehip wee removed. Howc.er, Ms. 
V is outraged thet in officiel legal records ehe still ie li.red 
cwo wsys: as Ms. V and Ms. V, Incompetent. 
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What are come other examples of guardianship abuse? 

Abuses in guardianship take all shapes and forms, and claim as their 
victims people in all walks of life, from Broadway producers to 
chicken farmers. Abusers can be daughters, sons, friends, attorneys, 
or for-profit guardianship companies among others. 

* A Grand Rapida, Michigan woman admitted taking $45,000 from the 
estates of mentally incompetent persons and spending the money 
for a car, clothes and vacations. 

* A Denver mother defied a judge and sold a house that belonged to 
her child. The proceeds have never been accounted for. 

* A typical ward of the court is John A. Sward, a World War II 
veteran in Los Angeles who suffers from service -connected mental 
and emotional problems. He receives $1,295 in monthly benefits 
from the Veterans Administration. 

Several years ago, Sward was befriended by the operator of the 
motel where he was staying. The motel operator, David Gold, 
became Sward 1 s conservator. But in 1981, probate investigator, 
Edith Reid, filed a report in court that Gold had spent $10,767 
of Sward's money on a car, even though Mr. Sward had no driver's 
license and got around town by bus. The woman who managed 
Gold's kuJtel "drives the vehicle to her dance classes," the 
investigator reported. The Veterans Administration coked Gold 
to resign as conservator after he failed to file an accounting. 

* The relative ease with which an estate can be put into 
conservatorship is shocking in many instances. In another hotly 
disputed case, the $140 million estate of Los Angeles real 
estate developer, Ben Weingart, was put into conservatorship 
without his presence in court. Mr. Weingart died in 1980 at the 
age of 92, but his friend and live -in companion, Laura Winston, 
has doggedly puxsued legal efforts to show that the 
conservatorship was conceived in fraud. In 1974, three of 
Weingart' s business associates petitioned the court to become 
conservators of his estate on the grounds that his health was 
failing and Winston had designs on his money. But according to 
her, "Ben was in good condition when this happened. He went to 
work every day." Nevertheless, a doctor's report said, in 
effect, that Weingart's well-being would be impaired if he 
attended hearings on the petition. The three associates, who 
were financially indebted to Weingart, were appointed permanent 
conservators. 



* Re via Karl, a frail, 84-year-pld woman, is living her last years 
■ in a psychotic haze in an Inglewood, California hospital. "She 

has no knowledge of what is going on," says a hospital 
spokesman. Mrs. Karl doesn't know that her grandson, Jerry M. 
Karl, ran through most of her $75,000 in assets after a court 
appointed him her conservator. Mr. Karl wasn't charged with any 
wrongdoing, although he was replaced as conservator last year. 
"I screwed up my grandma's estate," concedes Mr. Karl, 36, a 
former mathematics teacher. "I've lived on her money for the 
last two years." 

* In Washington, D.C., an attorney acting as conservator took 
$376,000 from an elderly man's estate. He later pleaded guilty 
to fraud. \ 

X 

* A Colorado woman, conservator for her ailing husband, \ spent 
$80,000 of his funds on her son's business. 

> 

* Sometimes conservators simply lack the know-how to oversee an 
estate. Nearly all of Regina Aberson's $250,000 was wasted in 
the failure of her daughter, Eugenia Hershenson, "to use^ 
ordinary care and diligence'* as conservator, according to an 

attorney's report to the Los Angeles Superior Court. The f 

attorney, who represents the estate's new conservator, says Mrs. 

Hershenson with court approval had turned over her mother's 

money to a stockbroker to put into low-risk investments. t 

Instead the broker used the money to trade options. Hershenson 

has been replaced as guardian. 

* In Chicago, relatives of one elderly woman sought a ruling, 
declaring her incompetent. "She wasn't, but she had a schlock 
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lawyer vho never put her on the stand," says Patrick Murphy, 
Cook County public guardian. A judge granted the request, then 
ordered the woman to pay both sides' legal fees. Murphy 
observed, "It cost her Sl8,000 to have her constitutional rights 
taken away." 

* Mrs. H., an elderly woman fxc \ California, had her estate 
depleted and her house sold V her son-in-law who had been named 
her guardian. When her son-ii »law was named guardian, Mrs. K. 
had an estate worth $167,000. By the time he was removed 8 
years later, all that remained was S3, 000. The son-in-law used 
Mrs. H.'s money to purchase a new house for himself. 

* A Florida lawyer cites the case of a daughter who wanted control 
of her elderly parents' finances- A judge ordered a 
psychiatrist to Investigate but the father, caught off guard, 
refused to admit the doctor to his home. Th9. expert declared 
the man a "paranoiac," and the judge ruled for the woman. 

* in some cases, judges have used guardianship appointments to 
supply old political cronies with easy money. In Hartford, 
Connecticut, a banker and e. court-appointed conservator in one 
year charged S500,000 in fees for handling the S32 million 
estate of an ailing octogenarian. When the Hartford Courant 
disclosed the arrangement, the uproar was so fierce that Probate 
Judge lames Kinsella, a friend who had named the conservator, 
retired early following a vote by a committee of the State 
Legislature to impeach him. 

* In Arizona, authorities filed suit seeking to force a daughter 
to move her mother from a state mental hospital to a private 
rest home. Officials charged that the woman would rather keep 
the mother in a free public hospital than deplete her 
Inheritance. 

Are there any Federal laws or national uniform standards for 
protecting those elderly under guardianship? 

No. Although our nation just celebrated the 200th anniversary of the 
Constitltlon with justifiable pride, over 500,000 elderly Americans 
under guardianship could not take part in the parade. There are no 
Federal laws designed to afford basic protections in the guardianship 
process. The United States can take no honor in being one of the 
only industrialized nations on earth that lacks such a system. Even 
the Soviet Union has a national code for the protection of the 
elderly. 

What reforms are needed? 

There must be national uniform standards enacted to protect elderly 
and others under guardianship from abuse. At a minimum, such 
standards should Include: 

* A uniform test of competency, completed by a psychiatrist, 
social worker and general medical doctor before guardianship may 
be granted. 

* Tir» proposed ward must be given su-ficient notice prior to the 

c< ipetency hearing and must be present (unless a doctor declares 
he or she unable) and represented by legal counsel. 

* The elderly person must receive a clear and concise explanation 
of his or her rights under guardianship. 

* There must be minimum standards of character and training for 
those who serve as guardians. This should include instructions 
from the court as to their dutien as guardians. 

* Guardianships should be as limited in length and scope as is 
feasible. Hards should have regular rights to appeal and access 
to court system for such purposes. 

* Financial and personal status reports should be submitted to the 
court for each ward at least once a year. Courts should 
maintain sufficient staff to substantiate these reports. 

These reforms may require additional funding. But the richest nation 
*.n the world, which values liberty highly, can certainly afford to 
protect the basic civil rights of our most vulnerable. 
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APPENDIX II 




PUBLIC GUARDIAN - PUBLIC CONSERVATOR 



COUNTY OF HUMBOLDT 



B23-5TH STREET 



EUREKA. CAUFORNIA 83301 PH. (707) 443«7343 - 443«7344 



October 8, 1987 



Honorable Claude Pepper, Chairman 

Sub Committee on Health and Long Term Care 

Select Committee on Aging 

Room 377 House Office Building, Annex 2 

House of Representatives 

Washington, D.C. < 20515 

Dear Chairman Pepper: 

On behalf of the California Association of Public Guardians and 
Conservators , I would like to submit the following information to 
your subcommittee in its consideration of the guardianship issue; 
and although 1 am aw&re that your staff has completed lengthy re- 
search and the Associated Press has also just completed a series 
of articles on the subject, our Association feels that your commit- 
tee may* learn something more by considering this information about 
Public Guardianship in California. 

It may also be of interest to you to know that the first ever 
National Meeting of Public Guardians was convened in Santa Rosa, 
California in conjunction with our annual Association meeting 
this past month. The states of Alaska, California, Florida, Georgia, 
Illinois, Indiana, Kentucky, Massachusetts, Michigan, Minnesota, 
New Jersey, North Dakota, Ohio, Oregon, Tennessee and Washington 
were concerned enough about the issues of guardiarship to send 
representatives. As a result of this first meeting, the National 
Guardianship Association was created with the first. meeting of 
this newly formed association tentatively scheduled for October 
1988 in Chicago, Illinois. 

Prom the discussion that was generated by this first session, it 
was clearly apparent that there are many people representing both 
private and public agencies who are vitally concerned about how 
the issue of guardianship i addressed acros3 this nation. It is 
their belief tb*.t through this new organization can come the kind 
of meaningful dialogue and necessary exchange of viewpoints that 
Wi,ll lead to an improved means to serve those in this country 
for whom guardianship is the best alternative. Perhaps you or 
members of your committee will want to attend that conference. 
We will certainly keep you informed. 



ERIC 



76 



73 



The California Association of Public Guardians has been in existence 
since approximately 1942. All California counties except for several 
of the silliest, most rural participate in the Public Guardian 
program and some of those smaller counties without their own Public 
Guardian contract for services with their larger neighbors. 

California counties are authorized by statute to create the office 
of Public Guardian. 

The principal statutes that these Guardians work under are the 
California probate Code and the California Welfare and Institutions 
Code. Conservatorships under the Welfare and Institutions Code 
are primarily for those suffering from mental illness and are con- 
sidered to be "gravely disabled". Gravely disabled is defined as 
unable to provide for personal needs of food, clothing and shelter. 
Conservatorships under the probate i ode can be limited for 
development ally disabled adults or for those who are considered 
— -unable_properly_to-provide-f or- the ir-own~personal-needs~ of~ food; " 
clothing and shelter and are substantially unable to manage their 
own financial resources or resist fraud or undue influence." 

California's Public Guardians feel that our statutes provide excel- 
lent protection and a well defined system of judicial review for 
those proposed for guardianship or conservatorship in California. 
(Note: In California law, Guardianships are for minors only. All 
others are conservatorships.) 

In most cases, proposed conservatees are represented by either pri- 
vate or court-appointed counsel, in all cases, proposed conserva- 
tees must appear at their hearing unless they are physically in- 
capable of doing so, and there is an Affadavit of a Professional 
Person to that effect on file with the court. In those cases, 
the court appoints a trained investigator to review the proposed 
conservatorship, interview the proposed conservatee, and make a 
formal report back to the court. 

Other statutory checks and balances, safeguards if you will, are 
the mandatory accounting process, writs of Habeas Corpus, automatic 
termination of conservatorship at a prescribed time, and the right 
to trial by court or jury. The review process in California pro- 
bate conservatorship cases allows for an accounting and review at 
the end of the first year and then biennially thereafter. Many of 
us in the Association feel that remedial legislation to make the 
accounting and review process an annual requirement such as is the 
case in Welfare & Institutions Code conservatorships might go far 
toward further protecting the conservatee from any wrongdoing on 
the part of the conservator, especially in the area of private 
conservatorship administration. 

Safeguards* beyond those provided in California law that affect 
Public Guardians are many. First are the family and friends of 
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conservatees who may not be able to act as the conservator but who 
have an abiding interest in how the Public Guardian administers the 
conservatorship. Secondly, the conservatee's attorney and the 
County Grand Jury are sources of constant inquiry into the activities 
of County agencies such ac the Public Guardian* County Boards of 
Supervisors who, in most cases are the elected body that appoints 
the Public Guardian, are constantly evaluating their Depart- 
ment Heads ana looking out for the interests of the constituents 
who elect them* In those California Counties where the Public 
Guardian is, himself , an elected official', his own constituents 
constantly review his office practices and his integrity to hold 
the office to which they elect him* 

Some of the most impressive and aggressive agencies which review the 
practices of California Public Guardians are advocates for Senior 
Citizens Councils* These trained senior advocates include the 
Ombuds&' .1, Linkages, and M.S.S.P. programs now active in most Califor- 
nia counties. 

Other advocates for those conserved in California include Area 
Developmental Disability Boards for those adults under limited con- 
servatorship and Patients Rights Advocates and the California Alli- 
ance for the Mentally 111 for those suffering from psychiatric 
disorders* 

Other groups which monitor the functions of Public Guardians on 
behalf of their senior and elderly clients are County Elder Abuse 
Task Forces and organizations such as the "Gray Panthers"* It 
might be of interest to your subcommittee to understand that in 
many counties, the Public Guardian is an integral part of policy 
groups concerned with the abuse' of elders. In some counties, 
for instance, Public Guardians have served and do serve on Elder 
Abuse Task Forces, Long Term Care Committees of local Ombudsman 
organizations, County Associations for Retarded Citizens, etc. 

In the final analysis, the best safeguard for those under Public 
Guardianship in California may be the Public Guardians and their 
staffs. The California Association of Public Guardians has long 
felt the need to have adequately- trained and certified deputies 
handling the sensitive cases, of those under their conservatorship 
tute ledge* The Association will, this year, complete a set of 
standards and a statewide certification process for its deputies. 
This process was initiated and will be implemented, not at the in- 
sistence or direction of some state or othe governmental agency, 
but because its individual members recognized the need to better 
serve its clients by insuring that they were being served by those 
whose integrity and tt dining met the highest standards* 

It is the opinion of California Public Guardians that the greatest 
majority of cases of neglect and abuse occur in the area of private 
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conservator ship. Further, it is felt that due to our relative 
high visability and presence ;Ln the community, we are frequently 
called upon by many agencies, such as law enforcement, Adult Pro- 
tective Services and many of those same agencies which are at 
other times our watch dogs, to step into a critical situation to 
protect a disablea or elderly person and to resolve the financial 
and personal duress that created that crisis. Our perception of 
our ability to provide services to those for whom conservatorship 
is the best alternative is one of confident, sensitive professional- 
ism and we think our public image and reputation is consistent with 
that opinion. % v 

Increasingly, as programs for senior citizens are strengthened 
and expanded across this country, and especially in California, 
County Public Guardians are more aware that programs whioh help 
divert elderly citizens Trom conservatorship are available. This 
is essentially true because the federal and state governments have 
increased funding to programs which provide alternatives to conser- 
vatorship. An interesting phenomenon here in California is the grow- 
ing number of partnerships In which County Public Guardians in con- 
cert with senior citizen groups are providing money management ser- 
u?? B t0 senior clients in an attempt tc provide a needed service 
while diverting a more formal need for legal conservatorship. We 
think, and rightfully so, tnat, County Public Guardians in California 
may be the bes.; judges as to who should be diverted and how to divert 
clients from the conservatorship program. We consider ourselves to 
be a strong ally of the elderly and disabled in our communities and 
not a bureaucratic, insensitive agency out to "Big Brother" i*s 
county's citizens. 

One very important point that we would like to make your subcommit- 
tee aware of is the fact that the existence of County Public Guar- 
dians does not depend upon the generation of fees from the estates 
of its clients. Generally, the salaries and operational expenses 
of the offices are funded by County general fund monies and from 
State Mental Health (Short-Doyle) funds. Further, County Public* 
Guardians are bonded County officials. The point to be made is 

this somewhat stable funding base helps to protect conservator- 
ship clients from potential abuse, such as often happens in private 
and other types of conservatorship progra-ns. It also helps to pro- 
vide for the continuity and stability of the office of County Public 
Guardian that makes the office a strong community resource. 

This discourse is in no way intended to mislead your committee mem- 
bers into believing that we *eel our system is perfect. We all, 
through our own Association and ncv, hopefully, through a National 
Guardianship Association, strive to increase our capability to pro- 
vide the highest and best level of service to those clients of ours 
for whom, for whatever reason, conserva orjhip is the best alternative. 
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The California Association of Public Guardians appreciates the 
opportunity to provide this information to your distinguished 
subcommittee. He, further, appreciate the efforts of your staff 
to research and compile important data on this tc^Ic. obviously, 
and sincerely, there is no organization more in' ores ted in this 
dialogue and its ouicome than this Association* We would be most 
grateful if, at the conclusion of your hearings, we could be pro- 
vided with a transcript of the testimony so that we may analyze 
it to as3ist us in strengthening our own programs here in Cali- 
fornia* 

Mr* Chairman, this Association stands ready to assist your sub- 
committee in any way possible and will gladly provide further in- 
formation or testimony* We commend the subcommittee for its efforts 
to better understand an issue that is of vital concern to all citi- 
zens and most especially to us* Should your subcommittee decide to 
hold further hearings across this country, our Association would be 
privileged to host such a hearing in California* 

Thank you for your consideration of this information* 

Sincerely, 



Joanne Rings trom, .'/resident 
California State Association of 
Pfcblic Gu ardian s/Conservators 



Stan L* Dixon ' 
Executive Board 

California State Association of 
Public Guard:' ans/Conservators 
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APPENOIX III 



From Elde- Abuse and Neql ? ct: Causes. Diagnosis, an d Interve»v»<on 
Strategies, by Mary Ooy Quinn ana Susan K. Tocnita 



Conservatorships snd Guirdisnships 

Conservatorships are called guardianships (n many itates. Some states have 
tah conscrvalor^ips and guardianships: the fint ii for the purposes of 
handling a client s estate and the second d for the purposes of handling a 
client s personal aflairs and/or esUte. Appendli C containi a letter to newly 
appointed conservators. In some statei there arc only conservatorships when 
referring to adults in need cf assistance and other states have both, For 
purpose* of simplicity. f„ thii teat the termi -guardianships" and W 
scrvatorships" will be used Interchangeably. 

Conservatorships or guardunshlps have not always enjoyed good presi or 
public relations. In truth, it has been the alternative of fint choice in too 
many situatloni that might have yielded to a less restrictive legal option if 
only there had been someone available to serve and if the client had been 
capaMe of giving consent. There are several reasoni why conservatorships 
have been used as the "solution- to the unmet needi of a dependent *fult, 
One common reason for resorting to conservatorships ii the lack of aware- 
ness of other legal optkmi available for handling the finances and arrsonal 
affairs of an Individual. Another reason may be convenience, thai is. time 
may be pressing and the nursing home wanti a "responiible party* to ugn a 
client In and to male lure that the bills get paid. In one city some nursing 
home operator; for a time tried to insist that everyone who was admitted to 
their facilities should be under conservatorship, Another reason for turning 
to a conservatorship may be necessity. A very skit *nd confused person In an 
acute care ward of a hospital who Is unable to handle her aflairs may require 
a conservatorship. There (i no way of knowing whether her physical health 
and mental itatui will return to baseline functioning. After a conservatorship 
ii established, the patent may improve considerably and she may no longer 
require a conservatorship, at which point the conservatorship may be ter- 
minated. 

Time-pressing matters may «]«> create the need for a guardianihip. Per- 
haps the finances are being dissipated by a person who Is in the manic phase 
of a mantc-depressive illnesi and there (i concern about protecting the bank 
accounti so that money will not be lost entirely. Last, most people know that 
a guardianship (i under court lupervUbn And guardian i are bonded. Thii 
can be very reassuring. However, the quality and quantity of court tupcrvi. 
lion may vary from county to county, just as practitioners are learning to 
discard nursing home placement as the only way to £ake care of physically 
and mentally frail elderly, so the practitioner muit learn to think of using 
legal devices other than guardianship. 

Why have conservatorships been viewed so negatively by tome pro- 
fesiionali Involved with the elderly? There arc many good reasoni. and some 
states have moved to revise their laws incorporating the object ion i of dvtl 
libertariani. whose main f aui d the rwervatlon of due process protection!. 
A main objection ii that in many statei, a medical or psychiatric diagnoifi 
alone can make an adult eligible for a conservatorship, no matter how well 
the individual is functioning and taking care of her personal and financial 
needs. Thui, if a person carries the label schizophrenic, ih* could be lubject 
to a conservatorship. Similarly the term "old age" ii itill Incorporated in 
mrny state laws as a sole reason for needing a conservatorship. Some hive 
called ihat agelst. Functional ability should be the criterion for a eov 
servatorshlp, that ii. the ability to manage financial resources and to provide 
for personal need i. iuch as food, clothing, shelter, and medical care. An- 
other objection has todo with the global concept of "incompetency." In most 
states, incompetency meant that the consetvatee or ward can Jo nothing for 
herself. The conservator or guardian it h total control, It has been argued 
thai conservatorships should be tailored to assist the Individual only in the 
are<4) where there are difficulties, there ahouk* be flexibility and the elder 
should be allowed control over those areas where she Is capable of makli.g 
decisions. Another cited diflfcvity is that court proceedings for appointing a 
conservator are sometimes too informal Utat they are done without due 
process protections for the proposed conservatee or ward, or that all the 
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requirements for notice to a proposed coraervatee or ward arc not strictly 
followed. For Instance. ■ proposed conacrvatec may never be informed of an 
Impending conMrvatonn^ or be discouraged fron attending the pro- 
ceedings when the U capable of doing to. Thus, unless she hat hired an 
attorney to represent her, which U highly unlikely, there may be r?v7j** 
t unity fx the proposed cottaervatce to put forth her position. An 
objectioc U the expense Involved in setting op the conservatorshi^v 
are foes and costs which **n range from $700.00 to 12,000, 00, depcoov 
the problems Involved in the ease. 

Courts are prejudiced In fovor of granting guardianships, not denying 
them. Families and relatives, the usual heirs to an elder s estate, are vk wed 
more firvorxbry by the law as proposed guardian than are frienrb and 
strangers, even though there may be obvious conflicts of inter©*. For 
example, the guardian msy not want to spend money for the wsrd'i arc and 
support becau*' * c Is preserving r^c estate so that she wtfj Inherit as much 
as possible. On w«e other hand, tl ^c may be no one eUe available to soe 
as the <purdian. and it may be the wish of the proposed ward that this 
particular individual serve. When a spoa e or relative Is unable to serve, the 
court has the ability to appoint others to serve as guardians. Some states 
have public guardians and/or nonprofit corporations that fulfill certain 
criteria to serve as guardians. Professional people and agencies are 
creasing! y serving as guardians and now art /rble to earn a living at being 
professional guardians. The court sometimes holds a professional guardian to 
a higher standard than a family member who may not have the opportunity 
to know resources and agencies. 

Reform* ot CoriaWtfOf»Np and Guardtanthip Law* Those who arc 
concerned with the way the laws read regarding conservatorships and £uar* 
dianshlps propose several reforms, many of whkh are embodied In the 
recent revisions of some states. For example. In California, the concept of 
conservatorship was created to eliminate what was frit to be the stigma of 
guardianships where a person legally was labeled an ■incompetent" or an 
"insane person." Now an Individual under a conservatorship Is simply ter- 
med "conservrtce." A guardianship now applies only to children. There are 
no findings of Incompetency and the law looks strictly to functional abilities, 
not diagnoses, to determine the need for a conservatorship. The term "old 
age" does not appear In the test of the law. A conservalee retains certain 
rights unless the court makes specific determinations. These are the right to 
vote, l.»c right to handle any earnings, the right to have an allowance, the 
right to marry, and the rfeht to make medical decisions. Al'hough ihc Isw 
msy not be as flexible as some would like, there Is an obvious attempt on the 
part of the legislature to allow judges to tailor the conservatorship to the 
^consciyatee^ s . M , • * ' 

With "changes In conservatorship Isw came the role of the court 
Investigator. In California, each of the 58 counties has a court Investigator, 
with the larger counties having more than one ln\ cstigator. The Investigator 
1$ responsible to the judge he serves and must make reports on proposed 
conservatees and supervise existing conscrvstorshlps on a regular basis. The 
investigator generally sees a proposed conservxtec prior to the appointment 
of a conservator, one year thereafter, and then every two years. The In- 
vestigator also responds to complaints from conservatees or others. Including 
practitioners In the community. Hte investigator follows up on problem 
situations such as elder abuse and neglect, makes recommendations to the 
judges, and Informs conservatees and proposed conservstces of their legal 
rights. For instance, those »ho are subjected to a conservatorship have the 
right to attend the hearing, protest the establishment of a conservatorship, 
ask for someone otlter titan the proposed conservator to be her conservator, 
and have legal representation. If the court Investigator thinks an attorney is 
needed to protect the rights of the propose 1 conservalee, the Investigator 
can make that recommendation to the judge, *ho then will appoint an 
attorney. 

On review of the conservator p, the Investigator determines whether 
the conservatorship Is still needed, and if not, assLts the conservatee In 
obtaining a termination of the conservatorship. Previous to the ciiitencc of 
investigators, conservatees usually were unaware that termination was a 
possibility. The court Investigator represents the judicial system's !>est at- 
tempt to humanize situations that are difficult for all concerned. Appendlt C 
contains more information on conservatorships In California. 

Utilizing Guardianships or Consefvatorshlpa Conservatorships or guar- 
dianships are not always Imposed involuntarily. In fact, most are un- 
attested. An Individual can nominate anyone she chooses to serve as a 
guaflian prior to the nce£for a guardianship. She may state. In writing, that 
should she become incapable of handling her own affairs she would f Ve a 
specific individual appointed as her guardian. Thus, some self Jeterm (nation 
Is possible. Some states have\onservatorshlps which pertain to Involuntary 
mental health commitment ami are distinctly different from traditional pro- 
bate conservatorships. 
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When should a practitioner consider a conservatorship for a client? First 
the practitioner must make sure that the rode requirements are met by the 
individual whom the practitioner wishes to conserve. Cenerall> speaking, 
now that other legal devices are available, a conservatorship should be used 
only when another device will not do the job adequately, i.e., more protec- 
tion is needed, or the elder has become too Impaired to sign a power of 
attorney, or third parties-such as banks, brokerage houses, and title compan- 
ies wiU not recognize a power of attorney but will honor conservatorships A 
conservatorship may ^away of permanently blockir;'a„ abuser horn access 
If Im ""^"'f' 5 ' " »» »'"> ■* "fc-W« *hen there are a numbe 
SfJ™ and ° nl >' »" e »' »"< 'o be involved with the parent. 
Thelact that the court records are public and can be examined by the other 
children at any time i -ay serve to avert family feuds. Conservatorships -re 

those assets is bonded. Many older persons want conservatorships be ' 
rtiey know there is co.-rt review. Prospective conservators may welcome a 
^nservatorshlp for the same reason. Some states have written instruction 
to conservators outlining their responsibilities (see Appendix G) A con- 

Tu?!S''Ji! 1 , t T Priate for ""' e0ne wh0 needs he 'P " d 'o help 
buteleariy befa the capacity to . rry on for herself. In fact, although civfi 
ibertanans see conservatorships as always Involuntarily placed over unw.ll. 
ing subjects, most older people do not object to a conservatorship. Many 
welcome it and feel relieved that they do „ot have to be responsible for « h eir 
affaira or that. „ Ust. help Is available. Some elderly people know that they 
are losing capacity to handle their affairs. 1 
■ f? e j*, nain 8 ° n h " capabilities, a person under a guardianship may lose 

^rafS^' he Sr^7 ro, " rty ' »^-nal,„ P dflnlS 
affairs. (2) the nght to contract, (3) the right to vote, (4) the right to drive, (5) 

mdfaM . °T n w "} <6) ' he right '° refuSe or «"«»« * 
medical treatment. Removal of such rights is a very serious act, and the 

practitioner should recommend to the court the removal of as few rights as 

.„ cu r "F^- J ? me State * hiVe forms avi>i,4b,e h ' ">«iical practitioners 
Ph« cSos "'f ' he C *»« 1 fi, " rti °" lJ " bilit * Other states as. c h ." 

physicians comment only on whether or not the client is physically ablc'to be 

ftorS M r rt .| S,nC f l he ""V"? f ° r conse ' v ''torshlp is the client's (uno- 
■ona I ability and not her medical diagnosis, For states i„ which medical 

write a letter which includes a functional assessment of the client 

f„r "ZT" ' ,p " rfiI J? ur<lilu » ni P or « """•'-'d guardianship is available 
for a specific situation. For example, if , p.opesed ward Is in need of 

can be found, a limited guardianship may be Initiated by an agency or 
spedfied intervention is completed or on the predetermined dale. 
■AW? .1 J" rf * """""'o^'P ™'t be mentioned. For states in 
which the ward or conservatee I, „il| labeled -incompetent.-, he psychoid 
^r^ificationsrfbeingstlgnutizedwithsueh.Ubelm aybecon^derable 
The public and open nature of the proceedings «n also be a disadvantage' 
The proposed ward may feel humiliated and on the "hot JrcE- 
•ervatorship, In states with no court investigators as described in thUsectlon 
generally are not toffy monitored By the court system. Although. .Si 
Ita of a conservtforship is possible, it Is very difficult to effect, espSly 
"^L ! .T d ,° r " un«we that sbe i, being abused or 

negated (Guide, 1981). If a conservator I, found to be abLVeTl 
privileges anyone may ask ,o modify or terminate the conservatorship. 
Terminating a conservatorship requires returning to court for a hearing, and 
thls pnx^murtbe^l.uted. It Is difficult for the conservatee tc/effixt 
the termhuttoo by herself. It «n be costly to hire an attorney to terminate 

£ -CSftEE *" *- - publfc 

Having discussed guardianships or crruervatorships. the re-alning Items 

A^ST?* comn ! itmCT ' ^1"*™ - These are the mort restrWive 
devfcei and they carry ■ most due process rights protections. These 
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CRIMINAL REMEDIES 



While the feast restrictive legal devices jusi described involve tho civil 
section of 4»perior court, criminal remedies involve the criminal section of 
the couii. *Hiis means that the criminal justice system, including law 
enforcement agencies, prosecutor's offices, courts, jails, and prisons, are j 
involved. In a criminal case, the victim is a witness, not necessarily the I 
moving party in the case. It is the prosecutors office »he government, not 
the victim, that decides whether or not a case will bo brought to trial. J 



A case involving the criminal justice system begins with a call to * law 
enforcement agency to request assistance. The standard emergency tele- 
phone number can be used to make a report. TTie practitioner can begin Sy 
identifying himself arid giving the purpose of the call. A uniformed ofikcr 
will be dispatched to take a report from the victim. U is preferable to speak 
to supervisors who are sergeants. They will probably have more experi- 
ence in matters related to elder abuse and neglect. When possible, the 
practitioner should request that the client be intervfcwed by an officer in 
street clothes instead of a uniform. The uniform may intimidate the vic- 
tim and prevent her from disclosing important information. After making 
the phone call, the practitioner should remain with the client at the scene 
of the Incident tv provide information to the officer and to be a source of 
support. 



Working with the Police 
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PREFACE 



June 15-18, 1986, twenty-iight participants (including 24 probate and general jurisdiction trial 
judges) from across the country assembled at the National Judicial College in Rene, Nevada for 
a National Conference of the Judiciary on GuTJdianship Proceedings for the Elderly. Their objec- 
tives were to recjgnize and discuss the special concerns of older alleged incompetents and wards— 
for procedural dus process, thorough and functional evaluation of medical/social evidence, deci- 
sions affording maximum autonomy, and sound, periodic guardianship review. 

The conference was sponsored by the American Bar Association Commission on Legal Pro- 
blems of the Elderly, in conjunction with the National Judicial College. It was funded by the Ad- 
ministration on Aging, U.S. Department of Kealth and Human Services, with supplemental monies 
from the Marie Walsh Sharpe Endowment. The participants were selected from states with the 
highest population and percentage of elderly. They were chosen as judicial leaders, and they brought 
to the session extensive knowledge, yet a willingness to learn and to change long-standing attitudes 
and procedures. This they coupled with a sense of exa orient in attempting to constructively resolve 
the complex dilemmas facing judges in guardianship proceedings. 

The conferenc? was a beginning rather than an end. After two and one-half days of lectures, 
panels, discussion groups, films, plenary session debates and informal conversations, the participants 
voted to adopt the Statement of Recommended Judicial Practices which follows. It provides for 
the firfl time some national guMance to judges in confronting the problems of the growing number 
of eWeriy who may need assislance in managing their property, personal affairs or both. 

Hopefully, the conference and its recommendations will spur judicial educators and associa- 
tions to sponsor similar sessW at the state level; encourage necessary changes in statutes or court 
iiiles; foster closer coordination between the judicial and aging systems; and urge judges to test 
the tv?ets in their own courtrooms. 



John H. Pickering 
Chainran 

ABA Commission on Legal Problems of the Elderly 



Commission Members 



John J. Regan, Vice-Chair 
Jacqueline Alice 
Sara-Ann Determan 
Arthur S. Hemming 
Burton Fretz 
Rodney N. Houghton 
Edward F. Howard 



Harold R. Johnson 
Joanne Lynn, M.D. 



Robert S. Mucklestone 



Douglas W. Nelson 
Samuel Sadin 



James M. Shannon 
Daniel Skoler 
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Guardianship represents a drasiic loss of fundamental civil rights. The judicial practices recom- 
mended by the National Conference of the Judiciary on Guardianship Proceedings for the elderly stress 
the importance of assuring maximum autonomy to elderly wards while still providing the assistance 
they need. 

Deeply rooted societal myths acd stereotypes about older people have long permeated the guar- 
dianship process. In some states it has been the practice to appoint a guardian based on the advanced 
age of a person, regardless of that person's ability to function. 

The court has the ultimate responsibility for deteru. Ining ^competence and for monitor^ a ward's 
condition and continuing need for guardianship. A key recommendation of. the Conference is that judges 
handling guardianship cases be adequately educated at local, state and national programs as to the powers 
of !he court and about the aging process and the myths and stereotypes of aging. 

The National Judicial College is proud to be a sponsor of this Conferem 'nd to grow in our own 
learning about the aging process. 



John W. Kern, 111 

Dean of the National Judicial College 
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INTRODUCTION 



Older persons subject to guardianship proceedings face a traumatic experience. They may find 
the process frightening and difficult to understand. Because of their age, they may be perceived 
as lacking the ability to make their own decision or explain their own problems. An adjudication 
t of incompetency represents a dramatic intrusion on their basic civil liberties. Guardians appointed 
Uo care for them may lack the necessary background or be unaware of community resources. 

We as judges and other court reluled professionals from twenty-six states recognize the serious 
implications of guardianship proceedings for the elderly. We have concluded that ?s can be taken 
to ensure due process protections for elderly respondents without making the process overly time- 
consuming or cumbersome. We are aware that societal perceptions of aging may affect the guar- 
dianship procesr, and have resolved to guard against this. We affirm the need to maximize the 
autonomy of the elderly ward, using the least restrictive alternative appropriate for his/her par- 
ticular needs. V/e recognize that courts and public/private service agencies, including the network 
created under the Older Americans Act, should be involved in a joint effort to ensure that necessary 
services are available and that practical problems are resolved. 

Thus, we have set forth a series of recommended judicial practices in the area of guardian- 
ship. Although they are specifically focused on the elderly, mon.of the recommendations wouK 
also be useful for other disabled respondents and wards. In drafting the recommendations, we have 
sought to describe the optimal proceedings, but are aware that cost may be a factor in implement- 
ing some of these changes. We believe our recommendations will greatly benefit the elderly and 
will assist in safeguarding their rights while providing for their needs. 
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RECOMMENDA TIONS 



I. PROCEDURE: ENSURING DUE PROCESS PROTECTIONS 
A. Notice to iht Alleged Incompetent 

1. Personal service upon respondent should be by a court officer in plain clothes 
trained in dealing with the cging. In addition to the respondent, notice should 
be given by mail to the spouse, all the next of kin, the custodian of the respon- 
dent, the proposed guardian, anJ the providers of service. 

2. There should be at least fourteen (14) days* notice before the hearing unless 
the court otherwise orders. 

3. Notice should bf. in plain language and in large type. It should indicate the 
time and place o»' hearing, the possible adverse results to the respondent (such 

■ as loss of rights to drive, vote, marry, etc.), and a list of rights (such as the 
right for court-appointed counsel or guardian ad litem.) A copy of the petition 
• should be attached. 

B. Presence of the Alleged Incompetent at the Hearing 

1. Respondent has a right to be present and should be present if at all possible. 

2. The court should do everything possible to encourage access to the courts by 
the elderly, including making the court facilities accessible and training court 
staff as to available services and resources. However, this shall not diminish 
the court's ability to convene at any other location if in the best interest of 
the respondent. 

3. To make participation of the respondent and others as meaningful as possible, 
courts should make all possible resources available for impaired persons, includ- 
ing interpreters for the deaf and non-English speaking persons, and visual aids. 

C. Representation of the Alleged Incompetent 

1. Counsel as advocate for the respondent should be appointed in every case, 
to be supplanted by respondent's private counsel if the respondent prefers. 

If private funds are not available to pay counsel, then public funds shoulo be 
used, not to exceed the rates ordinarily paid to court appointed counsel.* 

2. Counsel for the respondent should make a thorough and informed investigation 
of the situation. After accomplishing the investigation, counsel should proceed 
to represent the respondent in accordance with the rules of professional cohdtct 
governing attorneys of that state. 
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EVIDENCE; APPLYING LEGAL STANDARDS TO MEDICAL/SOCIAL 
INFORMATION 

A. Assessment of Medical Diagnosis of tU Jlcged Incompetent 

1. The court has ultimate responsibility to assess medical evidence and to deter- 
mine incompetence. A doctor's input should be required but a doctor's med- 
ical diagnosis should not be the sole criterion for a court's adjudication of 
incompetency. 

2. Respondent has a right to cross-examine the physician, but a physician's letter 
or affidavit may be ac Mtted if stipulated to by the respondent. The respondent, 
or the court on its own motion, has the right to ask for an independent evalua- 
tion by a physician or other mental Iralth or social service professional. 

B. Use of Investigative Resources to Assist the Court 

1. The court should have guardians ad litem, visitors or court investigative agencies 
available to it to investigate the respondent's situation and condition. 

2. The investigator's report should cover the issues of incompetence, who should 
be guardian, placement of respondent, services available, and an assessment of 
less restrictive alternatives to the creation of a guardianship. The report should 
be made available to the court and all counsel. 

3. Invest;*, 'ors should be professionally trained and familiar with the problems 
of the elderly. 

C, Advanced Age of the Alleged Incompetent 

1. "Advanced age," in itself, should not be a factor in determining incompetence. 

2. Judges handling guardianship cases should be educated at local, state and national 
programs about the aging process, and the societal myths and stereotypes of aging. 

COURT ORDER: MAXIMIZING AUTONOMY OF THE WARD 

A, The court should find that no less restrictive alternative exists before the appoint- 
ment of a guardian. 

B. A scheme for limited guardianship and limited conservatorship should be provided, 
preferably by statute. Courts should always consider and utilize limited guardian- 
ships, as an adjunct of the application of Che least restrictive alternative principle, 
either under existing statutory authority or under the court's -'nherent powers. 
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IV. SUPERVISION: ENSURING THE EFFECTIVENESS OF GUARDIANSHIP 
SERVICES 

A. Submission and Review of Guardian Reports 

Guardians should be required to make r oeriodic report as to the ward's 
present condition and the continuing need for a guardian, either limited or plenary. 
Courts should review such reports and take appropriate action with regard 
thereto. A system of • ilendaring such reports should be established to ensure 
prompt filing, with sanctions provided for failure to comply. 

B. Training of Guardians 

The court should encourage orientation, training and ongoing technical assistance 
for guardians, including an outline of a guardian's duties and information con- 
cerning the availability m" community resources, including the aging network, 
and information about the aging process. 

C. Use of Guardianship Agencies 

When there is no suitable person to act as guardian, the court may utilize any 
public, private or volunteer office or agency to so act. Such guardians should 
be expected to observe the same standards of performance required of private 
guardians, and should not be an employee of the court.** 



ALTERNATIVE POSITIONS: 

* An alternative view, adopted by a minority of the conference, was that the 
following paragraph should be added to scct'on I(C)1: 

A guardian ad litem, who is an attorney, should be appointed initially in all 
incompetency proceedings. The guardian ad litem's duty is to explain to the 
respondent the rights of the respondent and the miming of the proposed hearing . 
The guardian ad litem trust report back to the court, in writing, the results of 
the interview with the respondent with respect to the respondent's physical, 
mental and financial condition. The report should also state whether a guardiui 
should or should not be appointed. 

** An alternative view, adopted by a minority of the conference was that section 
IV(C) should read as follows: 

Use of Guardianship Agencies 

When there is no suitable person to act as guardian, the court may utilize any 
public, private or volunteer office or agency to so act. Such guardians should be 
-ycpected to observe the same standards of performance required of private guardn 
dians, and should operate independently o the court and other social service 
agencies. 
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Issue I. A. 

Notice to the Alleged Incompetent 
Issue I.A.m 

To what extent should the court requite actual service on 
the alleged incompetent, as veil as notice to relatives, 
whenever possible? 

Background 

Statutes in forty-two states and the District of 
Columbia requfre that the proposed ward be contacted regarding 
the filing of a guardianship* petition and the date set for a 
hearing (Parry.*.. Ta ble _7.3««) . The Uniform Probate Code 
provides ToFnot ice at Se£T 5-204. However, several states 
alio*? for considerable judicial discretion. According to 
Brahel, Parry & Weiner in The Mentally Disabled and the Law , 
statutes in 3 states are silent regarding notice; one provides 
for notice to relatives and others but does not specify the 
alleged incompetent; another provides for notice to "interested 
persons designated by court rule;" still anoth?': provide.* for 
notice to the alleged incompetent "unless the court orders 
otherwise"; one specifies notice to the individual "if in an 
asylum" (Parry, Table 7.3). In such instances, it would appear 
that assuring actual service whenever possible is a matter of 
elemental fairness. One legal scholar has oi ~*rved that 

"A fundamental respect for procedural 
values requires that adequate notice of 
the guardianship hearing be given to the 
alleged incompetent. 11 (Frolik, p. 637) 

indeed, some courts have found that notice to the respondent is 
a requirement of constitutional due process. In 5» Hr us tea's 
Guardianship . 298 NW 664 (Iowa 1947); Tapnell v. Smith , s.E. 2d 
S75 CGa. Ct. App. 1974): Shanklin v. Bovce . 204 S.E. 187 (Mo. 
1518) 

Even if 'notice is required, however, it may be 
waived. Many state statutes are silent on the question of 
waiver of notice to respondent, allowing Judges leeway to 
permit frequent waivers or even constructive waivers of service 
of process. But a number of other states provide that waiver 
is ineffective unless the proposed ward is present at the 
hearing or the 



*The term "guardianship" in the background statements 
refers to both guardianship of the person and guardianship of 
property, unless otherwise indicated. 

**Full citations to articles and books referenced in the 
issues background statements appears in the Bibliography 
included in these materials. 
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waiver is confirmed by a visitor* The Uniform Probate Code 
specifically prohibits waiver 0$ notice (Sec. 5-304 (d)). 
Appials courts in Texas (DveEs v. W*ll«. 645 S.W. 2d 317 (Tex. 
Ct. App. 1982) and Ohio ( In Re Guardianship of Corleee . 440 
N.B. 2d 1203 (Ohio ct. App. 1982)) have required that actual 
service Bust be completed before the court say Maintain 
jurisdiction over the proposed ward. 

Such service eight be accomplished in a variety of 
ways ranging from personal service in hand to publication or 
posting of notice. Given v the % po# sible limitations of the 
alleged incompetent, service v of process in hand would appear to 
increase the .likelihood that he/she would take note of and 
respond to the preceding. The Uniform Probate Code requires 
that the proposed ward be served personally if He or she can be 
found within the state (Sec. 5-304(c)). .The Pre-conf erence 
Survey* indicated that personal service in hand was in 
almost all Oi the participating jurisdictions. Hove, ,r . a 1985 
study of guardianship practices in Maine showed thir 

H in a very significant number of cases, 
service of the papers which give the 
allejed incompetent person notice of the 
proceedings is not made in hand." (Maine 
Legal Services for the Elderly, p., 7). 

Finally, notice to relatives and other interested 
Pieties in addition to the alleged incompetent is important, 
Allowing them to provide the court with further information on 
%'hich to determine competency. The Uniform Probate Code and a 
large number of states require notice to a variety of relatives 
and/or the person with care and custody of the individual. The 
Maine study, however, found that in 57% of the cases, either no 
othet person was given notice, or notice was waived, (p. 8) 



*Twenty-one question survey of current judicial practices 
of conference participants, 28 responses, April-May 1986. 
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Issue I. A. (2 ) 

Should the court assure Lhat notico to the alleged 
incompetent allows sufficient time to prepare *' meaningful 
defense? 

background 

Absent an emergency situation such as consent to 
immediate surgery, it would seem that notice should allow the 
alleged incompetent, family members, legal counsel, or other 
interested parties the opportunity to marshal arguments 
challenging the basis for the petition. The Uniform Probate 
Code requires that notice be given at least 14 days in advance 
of the hearing (Sec. l-40l(a)); and states whicn specify a time 
range between three and 20 days before the hearing. But some 
23 states are silent on the timeliness of notice (Parry, Table 
7.3) ♦ The Pre-conf erence Survey indicated the "average time 
between notice and hearing" ranged from 7 to 90 days, with an 
average of 20 days. A study of guardianship cases in Leon 
County, Florida, between 1977-1982 showed that "in 29% of cases 
surveyed, the court scheduled hearings within a week of the 
petition." (Peters, Schmidt and Miller, 1985, p. 535). 
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Should the court issues that notice to the alleged 
incompetent conveys as well as possible what is at stake and 
what eights he/she has in defense? 

Background 

Timely notice to the alleged incompetent is of no use 
if he/she cannot understand it. Yet in many cases, notice is 
an order to the proposed ward to appear in court and show cause 
why he or she should not be judged incompetent. The notico may 
be in small type and/or in language which the alleged 
incompetent may not readily understand. Moreover, the notice 
may allege incompetence according to the statutory requirements 
(or attach a copy of the petition), but often contains no 
specific facts which might link the proposed ward' to these 
conditions. 

In some cases* the notice fails to inform the proposed 
ward of the gravity of the proceeding or its consequences 
(Horstman p. 240 and Mitchell, p. 453). In the Pre-conference 
Survey. 65% of respondents indicated the notice does not inform 
the alleged incompetent of any rights which may be lost. 
Additionally, there is often little information on the upcoming 
hearing and how best to respond. Fifty-two percent of 
Pre-conference Survey respondents reported the notice used in 
their jurisdiction does not contain information on rights 
during the hearing process, such as the right to present 
evidence and cross-examine witnesses. Indeed, one source 
comments that the alleged Incompetent — 



"will not be advised of the serious legal 
and personal implications of the 
determination to be made* the importance 
of countering the allegations, the 
standard by which competency will be - 
judged* the evidence to be introduced, or 
rights to" legal representation or a ju*y 
trial* even if the latter is guaranteed 
by the statute,- (Mitchell, p. 453) 



A constitutional argument: has been advanced that this 
type of notice is not sufficient to provide due process 
protection (Horstman pp, 237-241), In Mullane v. central 
Hanover Bank t Tru«t Co-- 339 u.S. 306 (1950). the Supreme 
Court established the principle that the type of notice 
adequate to meet constitutional due process requirements can 
only be determined by the individual circumstances of the 
proceeding. If; must be "notice . . . appropriate to the nature 
of the case." and **the means employed must be such as one 
desirous of Actually informing the absentee might reasonably 
adopt, • .* Citing MilllAQft. the Court held in Covey v. Town of 
ftWCf. 351 U.S. 141 (1956) that regular notice by mail to a — 
"known incompetent- concerning foreclosure of tax liens on real 
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property was inadequate, since the individual was unable to 
understand the naf-ia of the proceedings. And in Lessard v« 
Schmidt . 349 F* Supp* 1078 (E*D* Wis* 1972), a three-Judg* 
federal court, in a civil commitment context, found that: 

N [n]otice of date, tine "n& place is not 
satisfactory* The patient should be informed 
of the basis for his detention, his right to 
jury trial, the standard upon which he may be 
detained, the names of examining physicians, 
and all other persons who may ratify in favor 
.of his ♦ ♦ * detention, and tu substance of 
their proposed testimony" (349 F» Supp. at 
1092) 

Whether similar constitutional requirements would apply in 
guardianship cases is not clearly established, but fairness to 
the alleged incompetent would appear to require more than M a 
mere gesture 14 toward conveying a meaningful opportunity to be 
heard* This might be accomplished, for example, through 
changes in the notice form; a brochure. describing simply the 
hearing procedure and the rights of the alleged incompetent; 
a ;d/or haying a court-appointed visitor or the person who 
serves process communicate the information orally, in a 
standard explanation. 
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Issue T.R. 

Presence of the Alleged Incompetent «jt the Hearing 
Is sue l.B.fl) 

Under what circumstances should the court waive tho 
presence of the alleged incompetent? 

Background 

15 «f,t. M ? he P E °P° sed .ward's presence in court is mandatory in 
15 states; and there is also a general right to attend 
competency hearings in 24 statec (Parry, p 38 1 and Tahlp n n 
and in the Uniform Probate Code (Sec. sl303{"). But many 
states allow the court to dispense with that requirement in the 
or*a«iEvi^: the all «9 ed incompetent . A'doctor's Jetter 
"usuaUv il Jouo^L^ ap P e " ance in court might be harmful 
usually is enough to induce the court to waive the Derson's 
Springer p. 38). One source concedes 
0B = jurisdictions, excusing the proposed ward's 
attendance has become a "routine" practice (Mitchell, p. 454). 

Alexander^? J;?T ntat0ES l * e * aa: H°«tman; Frolik; Mitchell; 
Alexander & Lewin) have noted that in practice, the alleaed 

ifwS'Si 5? 8e M° B PEeSeDt " the heading *A one!year study 
in W73 E bv tSf w P r? nd cons " vat °"hip filings in Los Angles 
that in"ai tl '^^ational Senior Citizens Law Center shcved 
that in 84.2* of the cases, the only persons present at tho 
incompetency hearing were the judge: the petitioner and the 
petitioner's attorney (described in Horstman. n. 81) in the 

Incompetent*?^ ^ ica ^ a "^ 

£|»n.tan^ the 
avoidance of trauma for the alleged incompetent with 
preservation of his/her Eigh t to be directly involved i„ a 
of°tne l?Lo.d eEBinatiVe ° £ £unda »«ntal right." The presence 
cfurt ^ »!? ^ nC ? BPetent ° 0Uld be e "remely useful to the 
incaoac?tv lt Hi 3udge foE itself the l«vel of Be ntal 

incapacity, if a court appearance would seriously disturb the 
? n interview might be arranged in the judge's chambers 
?.sue"i. B ?( S 3) belo a w? nin9 9nvir0nuent < Pa " v - *• 3-1). See 
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Issue I.B.m 

What should be The court's cole in encouraging access by 
elderly alleged incompetents to the courthouse? 

Background 

Many elderly alleged incompetents may live alcue. may 
lack transportation, may not know where the courthouse is or 
how to get there. Others may reside in nursing homes, board 
and care homes or senior housing facilities, and may seldom 
leave the premises. Through discussion witb local social and 
protective services workers and with the area agency on aging, 
judges could determine whether access is indeed an obstacle to 
participation by alleged incompetents, and could seek positive 
solutions. For example, in some areas, the agency on aging 
funds — or at least is aware of — transportation systems for 
the elderly, which could perhaps be expanded to include use by 
alleged incompetents for court appearances. Or the area agency 
may be able to generate a volunteer program for driving 
proposed wards to court, and accompanying them to the proper 
courtroom. Since alleged incompetent persons — and often 
older persons in general — may find involvement in court 
procedures an unfamiliar and confusing experience, such 
volunteers could help to alleviate f*ars and provide support. 

Further, since some elderly proposed wards have 
physical disabilities, the courthouse and courtroom should be 
safe and accessible to the handicapped. Since many are frail 
and tire easily, waiting time should be minimized, and 
comfortable waiting areas available. 

Of course, many alleged incompetents are not mobile, 
and are simply unable to participate in e court appearance. If 
they are willing, a telephone interview might provide helpful 
information to the court, and allow them the opportunity to 
personally voice their perspective. 
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Issue I.B.m 

How can the court make participation of the alleged 
incompetent as meaningful as possible through special 
communication techniques? 

Background 

The allegation of incompetency can be an insulting and 
stigmatising occurrence — particularly for older persons who 
may already be coping with changes in status and self 
perception, as well as the social, familial, physical and 
financial losses which often accompany the aging process. 
Further, participation in the judicial system can be 
bewildering and intimidating. Tensions of an elderly proposed 
ward might be reduced by allowing and encouraging him/her to be 
accompanied by a supportive individual. Guardianship 
procedures and its consequences should be explained simply, 
establishing cys contact and generally showing respect and 
interest in the alleged incompetent will enhance communication 
Extra time and patience may ba required to get his/her full 
response. Paraphrasing provides an accuracy check, and at the 
same time gives the person a feeling of support from being 
understood (ABA* Effebtlve Counseling . ... p. 8 & generally). 

In addition, the court should recognize and respond to 
the sensory losses that are often a normal part of the aging 
process, while hearing loss should not be assumed, it is 
frequently experienced by older people. Those with hearing 
i!!?!!Ci5 en f*j? 1 ?? ifc difficult to understand someone who talks 
quickly, indistinctly, or in a setting where there is excessive 
background noise (The National Council on the Aging, The sixth 
^fr^i p * Vz'z To compensate for hearing loss, the speaker 
should: elininate background noise; enunciate clearly: 
announce especially important points or changes in the 

?i5£ u " ions and 8it 80 the individual can watch lip movements. 
(NCOA, pp. 6-7; ABA. p. 5) 

Kany older people do not see as well as they used to. 
The lens oi the eye changes with aging. The elderly are often 
more sensitive to glare, have trouble going from bright light 
to darkness, and do not function well in low light levels. To 
compensate for vision loss: assure that lighting is 
sufficiently bright, but diffuse; avoid having the individual 
face a source of glare, such as a window; double or triple 
space written materials or use large type; and assure that 
courthouse signs use large and well-spaced lettering (NCOA. pp. 
1-2. 5-6; ABA. p. 5). 
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Issue I.e. 

Representation of the Alleged Incompetent 
Issue I.C.(l) 

Should the court appoint counsel for alleged incompetents 
who would otherwise be unrepresented? 

Background 

All states allow an alleged incompetent to be 
represented by counsel at his/her owu expense. (Dudovitz. p. 
85; Parry 332 and Table 7.4) However, it the person is 
unrepresented, states vary as to court appointment of counsel. 
Some states, such as Missouri, require appointment. Some 
require appointment if the proposed ward requests counsel or 
fails to reject an offer of counsel. In other states, it is 
within the discretion of the court. Some 36 states make a 
guardian ad litem available either in every case or where 
necessary. (Parry, p. 382) The Uniform Probate Code 
provides: 

"unless the allegedly incapacitated 
person is represented by counsel, [the 
Court shall] appoint an attorney to 
represent the person in the proceeding. 
The person so ^pointed may be granted 
the powers and duties of a guardian ad 
litem." Sec* 5-303(b) 

Legal scholars (Horstman, pp. 244-251; Dudovitz, p. 
85) have argued that the alleged incompetent is 
constitutionally entitled to legal representation, and to 
appointment of counsel if he/she is unable to retain one. They 
compare the guardianship proceeding and its potential for the 
loss of personal rights and liberties to juvenile delinquency 
proceedings. The Supreme Court, in In Re Gault, 387 U.S. 1 
(1967) held the right to appointed counsel, as well as other 
criminal procedural due process safeguards, applicable to 
juvenile delinquency proceedings. Federal courts have also 
held the right to counsel applicable to civil commitment 
proceedings. See Lessard v. Schmidt . 349 F. Supp. 1978 (E.D. 
Wise. 1972) and Suzuki v. Ouisenberrv . 411 F. Supp. 1113 (D. 
Hawaii 1976). 

However, in Rud v. Dahl . 578 F. 2d 674 (7 Cir. 1978) 
the court held that counsel was not required for an alleged 
incompetent in a guardianship proceeding because "the nature of 
the intrusion on liberty interests resulting from an 
adjudication of incompetency is far less severe than the 
intrusion resulting from other types of proceedings in which 
the presence of counsel has been mandated." 578 F. 2d at 679. 
The court also noted that the technical skills of attorneys are 
less important in incompetency hearings because they are more 
informal than other civil and criminal hearings. 

19 
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Studies have shown that in practice, alleged 
incompetents are often unrepresented, sometimes in spite of 
statutory mandates. For example, the Florida statute requires 
the appointment of an attorney if the alleged incompetent 
cannot afford one; and the Florida Supreme Court has held that 

"a trial judge must specifically find 
whether or ,not the alleged incompetent is 
represented by counsel in any hearing 
where incompetency is to be determined, 
and whether or not counsel should be 
afforded* Failure to nake such a finding 
constitutes reversible error. " in Re • 
Guardianship of Paunack (1976) (Peters, 
Schmidt and Killer, p. 535) 

However, a study of guardianship cases from 1977-1982 in Leon 
County, Florida found that in only 57% of cases did court 
records show attorneys appointed on behalf of alleged 
incompetents, (Peters, Schmidt and Miller, p. 535) The 1985 
Maine study found that statewide, only 3% of alleged 
incompetents were represented by counsel, (Legal Services for 
the Elderly, p. 9) In the Pre-conference Survey. 67% reported 
the alleged incompetent was "always" or "usually" represented 
by counsel, anu 33% reported representation "sometimes" or 
"seldom," While almost all respondents reported court 
appointment of counsel for alleged incompetents unable to 
retain private counsel, over two-thirds offered it 
automatically and less than one-third upon a specific request. 
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I««u« l.C. (2) 

What should be the rele of attorneys representing alleged 
incompetents? 

Background 

Two views exist on the cole of an attorney 
representing an alleged incompetent. According to the "beet 
interest" model the client may be confused, medicated, unable 
to articulate his/her wishes, or not in touch with "reality," 
Thus, the attorney must make a Judgment about what is in the 
best interest of the client, and represent the client, according 
to that Judgment. 

Critics argue that determining what is best for the 
client is the role of a guardian ad litem, and that the role of 
counsel is to "serve as zealous advocate of the legal interests 
of [the] client, but not to deternine those interests." 
(Sales, Powell, Van Duizend and Associates, p. 538). They 
maintain the attorney should take the traditional attorney's 
role as in other contexts, advocating the client's needs as the 
client sees them, and allowing the court to make the decision 
about the need foe guardianship after aggressive advocacy on 
both sides. This reflects the ABA Model Rules of Professional 
Conduct, which state that 



"When a client's ability to make 
adequately considered decisions in 
connection with the representation is 
impaired . . . the lawyer shall, as far 
as reasonably possible, maintain a normal 
client-attorney relationship with the 
client," Rule 1,14 

Proponents of the adversarial approach contend that if 



the attorney assumes the guardian ad litem role, several 
problems arise: (a) If counsel has determined in advance that 
the client needs "help," it is less likely that he/she will 
challenge expert testimony; (b) It is difficult to determine 
whethor the client has been provided with "effective assistance 
of counsel" or to judge the quality of the attorney's efforts; 
(c) Counsel using the "best interest" approach may provide 
"only procedural formality to legitimize the routine approval 
of guardianship petitions; " and (d) Attorneys are unqualified 
to make decisions regarding the mental capacity, psychological 
needs t.nd well-being of their clients, (Frolik, pp. 634-635) 
In arguing for the adversarial role, one source acknowledges: 



"The judge may not want this adversary 
model, rather preferring a cooperative 
informal atmosphere in which all the 
participants explore together what would 
be in the elder's best interest. 
However, history shows that a 



21 





99 



non-tdversarial system may result in 



signif icmt loss of tights by the 
individual being subjected to the 
proceeding!.* (Dudovitz, p. 79) 



What happens, however, if the attorney looks to the 
client to determine his/her cwn interests, but the client is 
not capable of communicating any interest at all? The Uniform 
Probate Code provides that the attorney appointed *o represent 
the proposed ward "may be granted the powers and duties of a 
guardian ad litea." (Sec. 5-303 (b)) The model statute b* the 
MA commission on the Mentally Disabled submits that with" the 
UPC approach, attorneys "may te caught betwaen conflicting 
interests and have difficulty maintainiag objectivity and 
avoiding the subrogation of one role to the other." (Sales, 
Powell, Van Duizend and Associates, p. 539) Under the model 
statute, the two roles are clearly separated. The attorney, 
l^vever. 



"may seek the appointment of a guardian 
ad litem .... [if the client]' is 
unable to determine his or her interest*; 
without assistance ... .In seeking the 
appointment of a guardian ad litem, the 
attorney will have to weigh the possible 
prejudicial effects on [the assertion 
that guardianship is unnecessary]." 
(Sales, Powell, Van Duizend and 
\6Soc.iates, p. 598-S99) 



Finally, at least one source opposes having the attorney abide 
by the guardian ad litem's decision when the client cannot 
communicate his/her interests, as provided by the model 
statute, above. It contends that the attorney should as a 
matter of course defend the client against the imposition of 
guardianship, assuring argument on both sides, for an informed 
judicial decision. (Frolik, p. 635) 
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Issue II. A. 

Assessment of Medical Diagnosis of the Alleged Incompetent 
Issue II. A. (1) 

What should be the role of the court in assessing the 
medical diagnosis of an alleged incompetent? 

Background 

The incompetency hearing generally includes a 
ctatement from a physician concerning the proposed ward's 
mental state* and whether he/she meets one of the statutorily 
enumerated conditions for incompetency. While. the petitioner 
frequently submits such statement, 34 states (Parry, p. 383 & 
Table 7*3) and the Uniform Probate Code (Sec. 5-303(b)) require 
a court-ordered examination and report. 



A number of observers have found that these medical 



reports are often inadequate and "conclusory" (Frolifc, p. 
639). The 1985 Maine study reported that only 31% of 
physicians 1 statements studied contained specific information 
on the alleged incompetents ■ condition and limitations. The 
remainder were based on conclusory, unsupported statements; a 
recitation of statutory incapacity; or an assertion that the 
proposed ward was "senile, confused, forgetful* 1 or "can't 
manage affairs." (Legal Services for the Blderly, inc* pp. 
13-16 and Table IOC) A study of guardianships in the 
Tallahassee, Florida area between 1977-1982 noted that "in 
about 90% of cases reviewed, examining committee reports did 
not provide specific behavioral information for the court." 
(Peters, Schmidt, Miller, p. 536) 



Yet frequently, medical statements are dispositive of 



the incompetency issue and the uaed for appointment of a 
guardian* in the Pre-conf erence Survey 44% o* respondents 
indicated the medical diagnosis is "usually" dispositive of the 
case (15% "sometimes, and 41% "seldom" or "never"). The 
Florida study (cited above) observed: - 



"Findings appeared to be heavily 
influenced by psychiatric diagnoses* 
Judges did not depart significantly from 
these diagnoses or from the psychiatric 
determinations of incompetency rendered 
by the examining committee. Judges 
concurred with all 42 of the incompetency 
decisions and did not appear to solicit 
additional behavioral or psychiatric 
evidence regarding functional 
incompetence of the potential ward. In 
most cases, the diagnosis provided by the 
examining committee waft reiterated 
verbatim by the court in adjudicating 
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incompetency." (p, 535) 

When this occurs, tne question of incompetency "becomes a 
•edicol rather than a legal question 1 * (Horstman, p, 227), The 

?SU^4««? e 2iE at ? f on "•? ic * 1 ub «l" "thar than concrete, 
functional behavior of the proposed ward; and legal judgements 
give way to the opinion of medical experts. Moreover, tome 
tlTSl ^ ese P«ychiatric ubelc -are based not on objectively 
verifiably physiological problems, but on subjectively defined 
behavioral abnormalities.- (Horstman, p. 229) Indeed, a legal 
commentator on civil commitment states 

"Unlike the diagnosis of physical 
ailments. . .diagnosis of most mencai 
conditions is a highly subjective 
procedure in which the clinician uses his 
own concept of normality to classify the 
behavior and emotions of his patients. . 
• •■ (7 Lovola L. Rev. , 33, lio-lll 
(1974)) 

In light of this, the court should not automatically 
assign undue weight to the medical diagnosis, but should 
balance it with information a>>out the behavior and limitations 
oc the proposed ward. Less weight may be due a conclusion of a' 
general physician than that of a specialist — and the opinion 
or a specialist should be assessed based on his/her actual 
training and experience. (Parry, p, 382-383). It might be 
particularly useful to the court to have the opinion of a 
gerontologist (see Issue II. B below). The court should 
encourage medical evaluations which include the causes, effects 
and severity of the proposed ward's condition, and should 
solicit additional information if necessary, A medical 
statement could best assist the court when it contains 
information about: (l) whether the physician has recently 
examined the proposed ward; (2) whether he/she has been 
treating the ward and how; (3) whethar specific tests have 
been performed; and (4) any prognosis concerning the patient's 
ruture. A prognosis could be especially useful to the court in 
ftll°i ? 9 a liMited or temporary guardianship where appropriate 
inErSfJ? 6 8t ? d £: 14) ; requesting this type of 

information might be useful in encouraging more thorough 
medical statements, * 

Finally, a requirement that the petitioner state 
racent concrete evidence of functional inabilities of the 
proposed ward helps to balance and supplement any medical 
opinion. The Pre-corf erence Survey indicated this practice is 
I«ue a ii y B C °b 1 l We ) iU ^ re8ponding Jurisdictions. (Also see 
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Issue II. A. (2) 

Should the court admit hearsay evidence in the form of a 
physician's letter or affidavit, without giving the alleged 
incompetent the opportunity to cross examine the physician? 

Background 

The Uniform Probate Code provides the right "to 
cross-examine witnesses* including the court-appointed 
physician or other qualified person. • . " (Sec. 5-303 (c)). 
However* many states do not provide for this right; and in 
practice* in incompetency hearings* hearsay evidence in the 
form of letters or affidavits from physicians is frequently 
allowed in lieu of direct testimony (Horstman* p. 252* Frolik 
p. 639* Mitchell* p. 454). But given the important — often 
determinative — nature of medical judgment* the opportunity 
for cross-examination of the physician is essential. An 
argument can be made that — 

"to admit hearsay evidence of an opinion 
dispositive of the ultimate issue may be 
to deny the proposed ward the procedural 
due process protection guaranteed by the 
fourteenth amendment. N (Horstman* p. 253) 

In Lessard v. Schmidt . 349 F. Supp. 1078 (E.D. Wis. 1972)** a 
three-judge federal court held that admission of hearsay 
evidence in a civil commitment proceeding violates 
constitutional due process requirements. A New York court has 
held that an incompetency determination leading to guardianship 
could not be based on a physician's affidavit even though all 
parties concurred. The issue of competency had to be presented 
before the court "as a triable issue of fact based on medical 
evidence" (Parry* p. 383). In re Von Bulow , 470 N.Y.S. 2d 72 
(Sup. Ct. 1983). 

Of course* if the alleged incompetent is represented 
by vigorous* adversarial counsel* hearsay objections to 
admitting a physician's statement will be made* and the 
opportunity for cross-oxamination will be pursued. Often* 
however* the alleged incompetent is without counsel (See Issue 
I.A.(3))« and is vulnerable to the use of hearsay evidence to 
determine the need for guardianship. 



'vacated and remanded* 414 U.S. 473 (1974)* reaffirmed. 379 
P. Supp. 1376 (E.D. His. 1974)* vacated and remanded* 420 U.S. 
592 (1975). reaffirmed. 413 P. Supp. 1318 (E.D. His. 1976). 
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ISSUa II. B. 

Use of Investigative Resources to Assist the Court 
Issue II.D.m 

What types of investigative resources can best provide the 
court with impartial information about the alleged incompetent? 

Background 

In order to decide the question of incompetency and 
need for guardianship, a trial judge must often rely on limited 
evidence, frequently uncontested, and frequently without direct 
observation of the proposed ward's behavior. Indeed 
commentators have observed: 

"Probate court judges who decide 
guardianship cases labor under a terrible 
load. Criticisms* . , have been levelled 
against statutory wording and procedural 
weaknesses. The devastating potential of 
an incompetency adjudication also cannot 
be ignored* The judges encounter 
tremendous caseloads and can give only 
limited time to deliberations in each 
case. They may decide guardianship cases 
with an almost complete lack of 
evidence, , . .Finally, thi decision is 
essentially a prediction of future 
behavior, a difficult task for anyone 
lacking prescience or even extensive 
training in the assessment of human 
behavior, « (Nolan, p, 210) 

"A Judge at a hearing to determine 
incompetency has a formidable task: He 
must pierce the atmosphere of emotional 
antagonism so often incident to such 
cases and evaluate the evidence. He must 
discern the existence and extent of 
mental disability, a task which may 
require him to pass judgement as an 
expert on the alleged incompetent's 
mental condition. 11 

~* * To assist judges in their deliberations, approximately 
60% cf American Jurisdictions statutorily provide for an 
I«o!!?^ n °L£* P c °P°»« d «*rd (Sales, Powell. Van Duizend and 
Associates, 1979, p, 550, acd Chart III). T he Pre-conf erence 
Survey indicated that of the 26 Jurisdictions responding, 19 

SZ! 21fl^ i *?f«! d nt t*< 12 Uie i0cial «* cvic « Personnel? 2 use 
volunteer visitors, 5 use court appointed visitors. 14 use 
court appointed physicians, 2 use interdisciplinary teams, one 
specified a -court investigative one 
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staff" and two did not use investigative resources. The 
Uniform Probate Code provides: 

"The person alleged to be incapacitated 
must be examined by a physician or other 
qualified person appointed by the court 
who shall submit a report in writing to 
the Court. The person alleged to be 
incapacitated also must be interviewed by 
a visitor sent by the Court. N (Sec. 
5-303 (b)). 

The guardianship model statues prepared by the ABA Commission 
on the Mentally Disabled (1979) provides that M the court whall 
appoint a mul tidisciplinary evaluation team." (Sales. Powell. 
Van Duizenc £ Associates,-, p. 550) It further specifies that a 
list of experts qualified to serve on such a mul tidisciplinary 
team would be prepared and monitored by a "Guardianship/ 
Conservatorship oversight Commission" established in the model 
act. 

Finally, the model protective services act and model 
guardianship act prepared for the U.S. Senate Special Committee 
on Aging (Regan and Springer. 1977) includes a "geriatric 
evaluation service 14 — a team of medical, psychological, 
psychiatric and social work professionals to provide the courts 
with impartial, professional advice to assist them in making 
determinations (Regan and Springer, pp. 39. 62-63. 82). 

Of course, cost is a factor in establishing such 
evaluation resources. The ABA model statute cited above places 
the cost on the court, to assure objectivity and avoid an 
inordinate burden on either the petitioner or alleged 
incompetent. The accompanying commentary reports that "most 
Jurisdictions" providing for evaluation have the court bear the 
cost as well. (Sales. Powell. Van Duizend and Associates, p. 
550) In the model statute prepared for the U.S. Senate Special 
Committee on Aging, the costs are to be borne by "the state 
agency responsible for community-based services to the elderly 14 
(Regan and Springer, pp. 62-63). It could well be argued that 
an evaluation service, by recommending the least restrictive 
alternative for the proposed ward (see Issue II«B.(2) below), 
would assist in avoiding unnecessary institutionalization, and 
thereby could save the state money. 
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liSie II. B. (2) 

What should be the duties of investigative personnel in 
providing impartial information to the court? 

Background 

Three related objectives could be identified for 
♦ investigative personnel aiding the court. First, they could 

sake an assessment of the alleged incompetents condition, 
limitations and capacity to make decisions and maintain an 
independent life. This is further detailed by the ABA model 
statute to include M a description of the respondents mental, 
< emotional, physical, and educational condition, adaptive 
behavior and social skills,* 1 as well as a description of any 
services being used by the alleged incompetent '(Sales, Powell, 
. Van Duizend and Associates, p. 550). A unique article in the 
journal Law, Med icine and Health Care , entitled "Functional 
Evaluation of the Elderly in Guardianship Proceedings" (Nolan, 
1984), advocates a particular evaluative technique. A 
"functional assessment," it explains, is well-known among human 
services personnel, and differs from others sorts of 
evaluations — 

"primarily in its focus on resulting 
behavior . The functional evaluator 
records the extent to which a subject 
carries out activities of daily living 
effectively. Thus, for example, when the 
defendant is disoriented as to date and 
time but uses newspapers and television 
announcements as cues to compensate for 
his deficit, functional evaluation would 
credit the adaptation as an effective use 
of resources. In contrast, a formal 
mental status evaluation would note the 
disorientation negatively. « (Nolan, p. 
211). 

It seems likely that some type of detailed, 
behaviorally-oriented, possibly interdisciplinary assessment 
would facilitate a just and informed decision. At least one 
legal commentator has noted that a detailed analysis of the 
facts in guardianship hearings seldom appears in reported 
opinions, and "that perhaps a thorough, concrete assessment 
might encourage judges to further document their decisions." 
(Comment, "An Assessment of the Pennsylvania Estate Guatiian 
Incompetency Standard," University of Pennsylvania Law Rev. 
124(4) 1048, p. 1060, cited by Nolan, p. 212) 

The second function of investigative personnel might 
be to make a recommendation to the court concerning the least 
restrictive program of services, care, or treacment consistent 
with the person's needs. (Regan and Springer, p. 50). (See 
Issue III. A. below concerning the "least restrictive 
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alternative.) The ABA Model statute specifies that the report 
of the "multidisciplinary evaluation team** must include: 



N an opinion regarding the type(s) and 
extent of assistance* if any, required by 
the respondent to manage his or her 
financial resources, to protect his or 
her rights, and/or to meet the essential 
requirements for his or her physical 
health or safety, and why no less 
restrictive alternatives would be 
appropriate** (Sales, Powell, Van Duizend 
and Associates, p. 551). 

Finally, investigative personnel Might, advise the 



court of their prognosis for the future — whether the 
condition and limitations of the alleged incompetent say 
change, and what type of services or treatment will facilitate 
improvement. (See ABA model statute. Sales, Powell, 
Van Duizend and Associates, p» 551.) Thiri would be useful to 
the court in delineating a limited or temporary protective 
arrangement. 



However, a complete evaluation by investigative 



personnel could well involve substantial violations of the 
privacy of the alleged incompetent. It could include inquiry 
into his/her most intimate concerns, and has a potential for 
stigmatizing the subject among his/her friends, neighbors and 
colleagues* Moreover, the proposed ward's "interest in being 
left alone is violated by the very effort to make the 
evaluation, especially if it is persistent and thorough.** 
(Nolan, p. 214) Therefore, the ABA model statute provides 



that "the evaluation shall be conducted 
so as to minimize interference with the 
respondent's activities and intrusion 
into the respondent* s privacy.** (Sales* 
Powell /Van Duizend and Associates, p. 
550) 
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issue II . B. (3 ) 

What types of training, if any, should be provided for 
investigative personnel assisting the court? 

Background 



The Pre-conference survey indicated tfcat generally. 



investigative personnel are not specially trained beyond their* 
schooling and professional experience, a few respondents noted 
some type of orientation — "an orientation session," "monthly 
meetings," "seminars for social service workers," "an overview 
of guardianship procedures. " 



Although in many cases, the investigative personnel 



will have extensive social work, law, psychiatric or nursing 
backgrounds, they could probably benefit from more knowledge 
about guardianship law and procedures, the aging, process, the 
myths and stereotypes of aging; and how to communicate with 
older ^persons who may be frail, confused and/or experiencing 
sensory loss. Moreover, they should be thoroughly familiar 
with existing community resources, and should have an 
understanding of the role of the state/area agency on aging 
under the Older Americans Act. 



Two excellent, recent examples of such training 



exist. First, in Oregon, a court Visitors Project was designed 
in 1981 to implement a new law making fact-finding interviews 
with petitioners and proposed ward6 mandatory. Volunteer 
visitors act as advisors to the court in conducting the 
interviews. The Project has prepared a Handbook for Court 
Appointed Visitors 



"Designed to acquaint program volunteers 
and administrators with the background of 
the project and the role they will play 
in its implementation, contained in the 
handbook are details as to the 
organization of a visitors program, a 
detailed description of what guardianship 
entails, sample interviewing forms, a 
detailed discussion of guardianship for 
the elderly and mentally ill, and a 
medical discussion of the frail elderly 
and disease processes." (Soennich6en, 
"The Court Visitor Project," 46 Oregon 
State Bar Bulletin 5, Feb.-Merch 1986, p. 
9 at 9) 



In Colorado, the Probate Court of Denver and the legal 
services developer for the elderly of the Medical Care and 
Research Foundation are jointly sponsoring a volunteer visitors 
project, which began in May, 1986. Visitors were trained in 
two sessions by: (a) a psychologist who discussed how to 
recognize when a mental health status evaluation is necessary; 
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(b) * geriatrician who talked about typical diseases in older 
people which affect decision-making capacity* how to ask 
doctors questions concerning those conditions, and how to 
recognize and distinguish depression; (c) two speakers who 
discussed how to communicate with frail elderly, how to develop 
ti:ust. interviewing techniques; (d) a social worker and former 
yuardian who talked about how to interview guardians; and (e) a 
IB gal aid attorney who discussed contested cases. The 
volunteers will alsr aefit by bimonthly meetings to exchange 
e> \>e* iences *nd for^iate solutions to problems* (Interview 
wi\* Ina Katich. Colorado Legal Services Developer, May 1986) 
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Issue II. C. 

Advanced age o* the Alleged Incompetent 

Issue II. cm 

Hov should the court respond to evidence that relies 
chiefly on the advanced age of the alleged incompetent? 

Background 

A total of 35 states list "advanced age," "old age," 
or "senility" as a statutory ground for declaring incompetency 
or incapacity. Twenty-two of these list age in both 
guardianship and conservatorship statutes, and an additional 13 
list age only in their conservatorship statutes, (Fosberg, 
(1986), pp. 3-4; see also Parry, Table 7.3) Legal scholars aud 
advocates for the elderly, however, have objected to using the 
condition of old age as a ground for ruling that a person needs 
a guardian: 

"Fundamentally, old age refers to a 
number of birthdays, not to a mental or 
physical condition implying a loss of 
capacity. . , , Because old age is listed 
in the statutes in the context of mental 
illness or deficiency, alcoholism, and 
addiction, the courts tend to regard old 
- age as a scientifically distinct 
disease. Testimony by a physician may 
unintentionally reinforce this false 
inference. When courts rely on such 
testimony in framing a decision, old age 
in the eyes of the law then does become a 
synonym for incompetency although the 
majority of elderly persons are competent 
as long -as they live." (Regan 6 
Springer, p, 36) 

In 1982, the National Conference of Commissioners on 
Uniform State Laws promulgated amendments to Article V of the 
Uniform probate Code, These amendments included "advanced age" 
within the definition of "incapacitated person." When these 
changes were before the A*^ House of Delegates in 1983, the ABA 
Commission on Legal Problems of the Elderly end the Young 
Lawyers Division opposed th^ir approval, stating: 

"The use of the term 'advanced age 1 
suggests that the passage of years alone 
say result in a loss of decision-making 
capacity. There is no scientific basis 
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for this conclusion. Use of the term is 
a blatant instance of age 
discrimination. It would encourage the 
courts — and society as a whole — to 
falsely stereotype the elderly as unable 
to manage their own affairs. The tern 
should be deleted.* 1 (Recommendation to 
the ABA House of Delegates by the Young 
Lawyers Division* through its Committee 
on the Delivery of Legal Services to the 
Elderly* Aug. 1983. The Commission on 
Legal Problems of the Elderly concurred.) 

The Amendments were nonetheless approved* including Sec. 
5-101(1) listing "advanced age" as a ground for incapacity. Of 
the fourteen states which in varying degrees have adopted 
Article V of the UPC* six* have specifically omitttd "advanced 
age." (Fosberg* p. 21) This is perhaps a signal "f 
recognition that old age is not equated with mental deficiency. 

How have courts treated the statutory ground of 
"advanced age" in determining incompetency? In the 
Pre-conference Survey of the 13 jurisdictions including the 
statutory term* six reported the ground of "advanced age* 1 is 
"usually" raised* four that it is "sometimes* 1 raised and three 
that it is "seldom" raised. All respondents except one 
indicated advanced age is not considered a sufficient ground 
for a determination of incompetency. One commentator notes 
that "some courts" use the condition of old age as a sufficient 
ground for ruling that a person needs a guardian. (Regan and 
Springer* p. 36) It appears* however* that little legal 
research has been done directly on this -issue. 

Two recent Nebraska conservatorship cases* though* are 
directly on point.** In In Re Estate of Oltmer . 336 N.W. 2d 
560 (Neb 1983)* an 80-year old widow had becomo the owner of 
extensive farmland upon the death of her husband. She had 
transferred much of it to her son and grandson and then had 
contracted to trade some of the land for another farm* losing* 
according to a real estate appraiser* $152*000. Upon petition 
of the woman 1 s daughter* the court granted and the Nebraska 
Supreme Court upheld appointment of a conservator. The 
Nebraska Supreme Court based its finding directly upon her age* 



*Alaska* Maine* Michigan* Minnesota* Nebraska* North 
Dakota. However* only Minnesota has also eliminated age in its 
conservatorship statute. 

**These cases were summarized in Brunette* "Evidentiary and 
Policy Issues in Conservatorship Proceedings Involving Persons 
of Advanced Age*" ElderLaw Review , Nebraska Bar Association 
Young Lawyers Section* Committee on the delivery of Legal 
Services to the Elderly and Nebraska Department on Aging* 
December 1985. 
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citing the Nebraska conservatorship statute provision: 



M A conservatorship may be appointed for a 
person who because of advanced age is 
unable to manage his property effectively 
and whose property will be wasted or 
dissipated unless proper management is 
provided." Neb. Rev. Stat. 530-2630(2). 



The dissenting opinion in Oltmer stated that: 



"We have a woman, 80 years of age, who 
has made some poor business 
transactions. . . . That is not, in my 
view, what is meant by the provisions of 
Neb. Rev. stat. §30-2630(2). While it'is 
true that the record does disclose that ' 
an individual of advanced age has 
improvidently dealt with her property, 
that is not the same as showing that she 
is unable to manage her property and 
affairs because of advanced age. The 
fact that one has made bad investments or 
is inclined to give one's property away 
is not sufficient to justify the 
appointment of a conservator over the 
objections of the one for whom the 
conservator is being sought. Were it 
otherwise, a number of us would have 
conservators appointed for us. Often all 
that persons of advanced age have left is 
their dignity and the ability to dispose 
of their property as they may choose. We 
should not take that right away so 
quickly." Id^. at 336 N.W. 2d 562 

Xn a 1985 Nebraska Supreme Court case. In Re Estate of 



Waaner . 367 N.W. 2d 736 (Neb. 1985), the subject was an elderly 
widow who had revoked leases of farm property from her son and 
son-in-law and leased the same property to a third party at 
much greater income. Four of her children sought the 
appointment of a conservator. The court found no evidence of 
mismanagement, and so did not reach the age issue, but stated 
in dicta that "advanced age alone ... is not a basis fcr 
appointing a conservator." I^k. at 367 N.W. 738-739. The 
Wagner dicta cited dicta in an earlier case, Cass v. Pense , 54 
N.W. 2d 68 (1952), in which the court observed: 



"It is inevitable that. if life is 
prolonged to old age the advance of years 
will be marked by a greater or less 
decrease of bodily powers and mental 
efficiency. But generally if that course 
be normal, if it be such as attends age 
unaffected by abnormal brain conditions. 
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there vill aot be Rental incompetency 
within the meaning of the law and nothing 
to Justify a court in depriving a person 
involuntarily cf the control of his 
property." Cass , supra , at 54 N.W. 2d 
72-73 as cited in Wagner , supra / at 367 
N.W. 2d 739-740 

Moreover, the majority of state statutes, as well as 



the Uniform Probate C^de, in defining need for a guardian or 
conservator, use terms such as "lacks capacity to make 
responsible decision, " "unable to adequately conduct his 
affairs." "unable to manage property effectively . " or 
"Incapable of taking proper care of his property" (Emphasis 
added; see Fosberg, Chart B). Such terms could encourage 
courts to impose their own values on the proposed' ward — and 
this may more readily occur if the proposed ward is elderly. 
Older persons, it has been argued, should not be held to a 
higher standard than the rest of the population; and should be 
allowed, like any other citizen, to make mistakes or to make 
decisions which may not be socially acceptable or wise: 



"Those who are old or mentally ill should 
not be required to make decisions which 
are responsible in the eyes of a judge 
when the rest of the population is free 
to make its own decisions. The emphasis 
should instead be on the person's lack of 
capacity to engage in a rational 
decision-making process , rather than on 
the societal acceptability of the 
outcomes of that process.* 1 
(Recommendation of the ABA Young Lawyers 
Division to the ABA House of Delegates 
regarding Amendment to Article V of the 
Uniform Probate Code, 1983; also see . 
generally Alexander, Law and the Aged . 17 
Ariz. L. Rev. 268 (1975); and Krauskopf, 
Advocacy for the Aging , pp. 114-117) 
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Issue II. C.m 

To what extent should judges who handle guardianship cases 
be educated about the aging process, and ? s out the societal 
myths and stereotypes of aging? 

Background 

"Few of us like to consider [old age] 
because it reminds us of our ovn 
mortality. It demands our energy and 
resources, it frightens us with illness 
and deformity, it is an affront to a 
culture with a passion for youth and 
productive capacity. . . ♦ And because 
ve primarily associate old age with 
dying, ve have not yet emotionally 
absorbed the fact that medical and public 
health advances now make it possible for 
millions of older people to be reasonable 
healthy." (Butler, p. xi) 

So begins Dr. Robert N. Butler's 1975 Pulitzer prize 
winning book, Why Survive? Being Old in America . Dr. Butler 
goes on to describe some deeply rooted societal myths and 
stereotypes about older people: (1) that chronological aging 
determines physical, mental and emotional status; (2) that the 
old are unproductive; (3) that they prefer to disengage from 
life; (4) that they are inflexible; (5) that they are senile, 
forgetful, and have reduced attention spans; and (6) that old 
age is a time of serenity, (pp. 6-11). These classic myths are 
perhaps joined by a new one currently being touted in the media 
— that all older people are doing fine economically, and that 
this is at the expense of the rest of society (see "The Coming 
Conflict As We Soak the Young to Enrich the Old," The 
Washington Post , Jan. 5, 1986). What these myths have in 
common is that they often ignore the differences among the 
elderly, and that they fail to take into account what we have 
learned about the .aging process: 

"The aging process is different for each 
individual. It has chronological, 
biological* economic and psychosocial 
facets. Much has been learned which 
dispels long-held assumptions about the 
aging process. We have learned* Zor 
instance, that some conditions once 
presumed to constitute irreversible 
senility are in fact treatable and 
reversible* What appears to be senile 
behavior in some may be the behavioral 
manifestations of medication, 
malnutrition, unrecognized physical 
illness, or emotional anxiety and 
depression." (ABA, Effective Counseling 
. . ♦ . p. 3, derived from Butler) 
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Dr. Butler coined the term "ageism" to connote the 
persistent prejudice against the elderly which pervades our 
society: 



"Ageism can be seen as l process of 
systematic stereotyping of and 
discrimination against people because 
they are old. just as racism and sexism 
accomplish this with skin color and 
gender. Old people are categorized as 
senile, rigid in thought and manner, 
old-fashioned in morality and skills. . . 
Ageism allows the younger generations to 
see older people as different from 
themselves; thus they subtly cease to 
identify with their elders as human 
beings. " (Butler, p. 12. quoted from 
Butler and Lewis. Aging and Mental 
Health: Positive Psychosocial 
Approaches . (1973): also see "Ageism in 
America". "Aging , Aug. -Sept. (1984). 
Administration on Aging. U.S. Department 
of Health and Human Services) 

Judges are as much affected by this ageism as the rest 



of society. The danger is that it may govern their thinking 
about elderly alleged incompetents, and ultimately their 
decisions about the need for guardianship. For instance, in 
overturning a Chancery Court's decision denying a 
conservatorship petition by two nephews against their elderly 
uncle, the Mississippi Supreme Cdurt recently declared. 
"Advanced age will naturally bring about a decrease in physical 
prowess and mental efficiency." Harvey v. Meador . 459 So. 2d 
266. at 292 (1985). The Court cited no medical authority for 
such a statement, but merely made an assumption. The following 
paragraph, while written for attorneys.* is as applicable foe 
judges. They must, it says — 



"• • .first and foremost recognize that 
oXder (persons before the court] are 
adults who are experiencing* increasing 
limits on their autonomy as they age. 
Physical and financial independence may 
be increasingly threatened. The social 
and family world may be shrinking at a 
frightening rate. Because of this, 
particular attention must be given to 
avoiding overly intrusive responses. • 
[such as concluding that an older persoi 
needs a conservator or guardian where a 
limited power of attorney might be 
sufficient. . • • Stereotyping may 
result in a generalized skepticism of 
older clients' abilities to make their 
own decisions or to explain their own 
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problems. While the . . . aim should be 
the least restrictive solution for the 
individual . . . the perception that the 
elderly . . . are inherently less than 
competent, «nd thus not to be trusted, 
•seriously obscures that goal." (ABA, 
Effective counseling . . ., p. 2) 

To facilitate fair, informed and humane decisions. 



then, judges should be educated regarding: (1) the aging 
process, and its physical, psychological, social and financial 
aspects; (2) the societal myths and stereotypes of aging; and 
(3) the need to examine their own attitudes about aging. 
Indeed, as early as 1968, a judge then attending a "National 
Institute on Protective Services" — at that time an innovative 
and ground-breaking meeting — commented that Judges "may 
appear to be rigid, whereas actually they axe unacquainted with 
the subject of impairment in older persons . , . (and urged J 
that a valid, eound training program be inaugurated" (Hall and 
Mathiasen, p. 28). Such training should assist courts in 
distinguishing the normal aging process from a medical 
impairment. Moreover, it should encourage them to inquire into 
the possible effects of ma l nourishment, medication or 
depression on an elderly alleged incompetent; and to question 
whether specific conditions or behaviors may be temporary or 
reversible. The following example — written for attorneys and 
involving civil commitment — - is nonetheless relevant for 
Judges, and dramatically demonstrates the importance of 
soliciting testimony on the effects of medication on the 
elderly : 



Mrs. A is an elderly woman recently 
admitted to the geriatric ward of a 
psychiatric hospital. She was brought 
there by the police responding to 
complaints by neighbors that she was 
noisy and hostile. When the attorney 
interviews her, she is alert, physically 
active and seems fully capable of 
understanding information on her legal 
status. She expresses anxiety that the 
hospital staff will try to commit her. 
She Cseds herself, eating heartily, and 
walks down the hall to the bathroom. 

Later, the attorney receives notice 
that the hospital has petitioned for her 
commitment, alleging that she is "gravely 
disabled." The medical record shows that 
at the time of admission, Mrs. A was 
angry and suspicious; and the ward 
physician prescribed Haldol, an 
anti-psychotic medication. The attorney 
ind case worker visit Mrs. A. She is 
lying in bed, is barely able to recognize 
the attorney, and replies to his 
questions in a vague and disjointed 
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Binnti • The nurse reports that she 
seldom leaves her bed, hat been 
incontinent, hat had to bt fed by hand, 
and oats little* 

The Key to thit tituation it tha 
medication tha cliant it taking* Mrs* 
A't attornay wisely contultad a 
psychiatrist about tha affactt of 
Haldol. Tha doctor ttatad that tha drug 
could vary wall hava produced tha 
passivity, lott of appatita and 
disorientation* Thus, tha attornay 
raquattad a continuanca of tha commitment 
hearing, and asked that Mrs* A be taken 
off Haldol, at least until the hearing 
date* Within a week, Mrs* A was again 
alert, recognized her attorney and 
communicated well. Her appetite 
returned, and she was no longer 
incontinent* The commitment petition was 
dismissed, and Mrs* A was accepted by a 
sheltered housing project for the 
elderly* (Derived directly from 
Costello, "Representing the Medicated 
Client," Mental Disability Lav Reporter . 
Jan*-Feb* 1983) 
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Issue in. A. 

Maximizing Autonomy of the Ward 
Issue m.A.m 

Should the court find that no less restrictive alternative . 
exists before the appointment of a guardian? 

Background 

The inherent and recurring conflict in guardianship 
lav is between the civil liberties of the ward or proposed 
ward, end the state's parens patriae power. Legal scholars 
have argued that the constitutional doctrine of the "least 
restrictive alternative" should upply in guardianship cases, 
limiting state paternalism to only what is necessary for the 
health and welfare of the individual* 

The "least restrictive alternative" doctrine was 
established by the United States Supreme court in sheltonv* 
luci^r, 364 U.S. 479 (1960), where the court declared 
unconstitutional an Arkansas statute that required teachers in 
state-supported schools to file affadavits listing all 
organizations to which they belonged or contributed. The court 
stated: 

"Even though the government purpose be 
legitimate and substantial, that purpose 
cannot be pursued by means that broadly 
stifle fundamental personal liberties 
when the end can be more narrowly 
achieved. The breadth of legislative 
abridgment must be viewed in the light of 
less drastic means for achieving the same 
purpose." 364 U.S., at 488. 

This doctrine was first applied in the area of civil commitment 
in take v. Cameron. 364 F* 2d 657 (D.C. Cir. 1966), in which 
the court found that Mrs. Lake, an elderly woman, could not be 
subject to an indeterminate commitment without a complete 
expiration of all possible alternatives for her care and 
treatment in the community. The court stated: 

"Deprivations of liberty solely because 
of dangers to the ill persons themselves 
should not go beyond what is necessary 
for their protection." 364 F. 2d, at 658. 

The holding of Lake that the least restrictive alternative 
doctrine is applicable in commitment cases has been followed by 
numerous courts. (Twelve such cases are lioted in Dudovitz, p. 
80.) Tor instance, in Gary W. v. State of Louisiana , 437 F. 
Supp. 1209 (E.D. La. 1976), the court held the doctrine requires 
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"that the state givt thoughtful 
consideration to the needs of the 
individual* treating him constructively 
and is accordance with hie own situation* 
rather than automatically placing [him] 
in institutions." 438 F. Supp.* at 1217 



Since similar deprivations of rights and liberties are involved 
In guardianship proceedings* the doctrine of least restrictive 
alternatives should be applicable here as veil. (Dudovitz* p. 
•0; Frolik* p. 655; Began and Springer* p. 48) 

The Uniform Probate Code veil reflects this idea, 
providing that in guardianship proceedings the court should 



"encourage the development of maximum 
self-reliance and independence of the 
incapacitated person and make appointive 
*nd other orders only to the extent 
necessitated by the incapacitated 
person's mental and adaptive limitations 
or other conditicns warranting the 
procedure. M (Sec. 5-306) 



The model guardianoh*.p statute drafted for the U.S. Senate 
Special Committee on Aging provides that the court may appoint 
a guardian only 



"after finding In the record based on 
clear and convincing evidence . . . tha': 
no less restrictive form of interventicn 
is available which is consistent with the 
incapacitated person's welfare and 
safety. 14 (Regan and Springer* p. 83) 



Similarly* the model statute drafted by the ABA Commission on 
the Mentally Disabled provides that the court "shall impose the 
least restrictive dispositional alternative which • . * will be 
sufficient" to meet the needs oZ the proposed ward. (Sales* 
Powell* Van Duizend and Associates* p» 555) 



Moreover* allowing the alleged incompetent to retain 



as much autonooy as possible seems consistent with 
gerontological findings that maintaining opportunity for choice 
and control are important to the mental health cf the elderly. 
Scientific studies show that loss of ability — or perceived 
ability — to control events can lead to physical and/or 
emotional illness. (Mishkin* p. 4 of draft* citing scientific 
studies in fn 6) Indeed* complete loss of status as an adult 
member of society could in fact act as a self-fulfilling 
prophecy* intensifying any disability an older person may 
have. As the aged are already often experiencing a number of 
familial, social* physical and economic losses* limitations on 
their legal status should be minimized if possible* 
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Specific legal interventions which Bay serve as 
alternatives to plenary guardianship include: limited or 
partial guardianship (see Issue III. A. (2) below); power of 
attorney, where the alleged incompetent has the capacity to 
execute such a document; appointment of a representative payee; 
or creation of a trust ♦ However, legal intervention may be 
unnecessary if sufficient social services crsist within the 
community to enable the alleged incompetent to remain 
independent, and if he/she voluntarily accepts these services: 

Critical social services might include homemaker/home 
health aide services, transportation, shopping, friendly 
visiting, congregate and home delivered meals, senior centers, 
case management* day care facilities, sheltered housing, board 
and care homes, and programs for financial management. A 
recent study of cases roferred to the Los Angeles County Office 
of Public Guardian found that money management' was one of the 
three most frequent reasons for referral, and recommended the 
establishment locally of effective, accountable financial 
management programs for the vulnerable elderly, (Steinberg, p. 
32, 36) Some communities have an extensive network of 
supportive services for frail, older persons, while other 
communities have only the rudiments, and in some rural areas, 
there may be next to nothing at all. In the Pre-conf erence 
Survey, 35% of respondents indicated community resources are 
"generally sufficient" to- meet the needs of elderly wards, 43% 
concluded resources meet the needs of "some" elderly wards, and 
22% found the resources generally insufficient. 

The Older Americans Act (42 U.S.C. S3001 et seq.), 
first passed in 1965, declares that older people are entitled 
to "efficient community services . . . which provide a choice 
in supported living arrangements and social assistance in a 
coordinated manner" Sec. 101(8). Under Title III of the Act, 
each state has a state agency on aging. The state is then 
subdivided into a number of smaller planning areas, each 
coordinated by an area agency on aging. The area agencies (of 
which there are now over 700 nationwide) — which may be either 
public or private nonprofit agencies- — are charged with "the 
development of comprehensive and coordinated service systems" 
(Sec. 301(a)). Generally, they 'do not deliver services 
directly, but contract with local providers for a range of 
social services. Older Americans Act funds flow from the 
Administration on Aging in the U.S. Department of Health and 
Human Services, to state agencies, and in turn to the area 
agencies. The money is then allocated according to state and 
area plans which are developed annually and refined based upon 
the results of public hearings. Each state and area agency 
must have an advisory council, which includes elderly persons 
as members. Iu addition to allocating its Older Americans Act 
monies (as well as any state or local funds it may have), the 
area agency on aging is to "serve as the advocate and focal 
point for the elderly within the community" (Sec. 
306(a)(6)(D)). Consultation with the area agency on aging 
could assist the court in identifying relevant community 
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resources for elderly wards and potential wards. In the 
Pre-conf erence Survey, 33% of respondents reported the court 
had been in contact with the state and/or area agency on aging, 
while 67% had not had such contact. Such contacts can be 
useful, as well, in determining what the service gaps are in 
provision of the "least restrictive alternative 11 for elderly 
alleged incompetents; and in proposing constructive — and 
cost-effective — solutions, perhaps through joint 
public/private efforts. 
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Issue in.A.f2i 

tfinh 8 ^ 1 ^^! °? Urt li ? it: the powers in accordance 

with the particular needs of the ward? 

Backo round 

"Although complete control say be 
necessary over a ward who is utterly 
incompetent, it is not suited to the 
needs of a ward whose loss of competence 
is only partial. Many elderly people nay 
need help only with certain recurring 
events, such as cashing checks or paying 
bills, or with certain transactions, such 
as celling a house, buying an annuity/ or 
selecting a nursing home. They need a 
flexible guardianship tailored to their 
individual capacity, one which allows 
them to retain control over activities 
they can perform unaided.- (Regan and 
Springer, p. 40) 

» mi a r,i<*I h K< nee ? described above is for specifically limiting 
a guardianship, in accordance with the least restrictive 
alternative principle, to those aspects of a ward" life which 
clearly require attention, A "limited guardianship- has been 

on1v D those J " lationship in Wh * ch th « E"di.n "8 assigned 
only those duties and powers which the individual is incapable 

lffl? Xer ?hf in9M (S ^ 8 ' P0We11 ' Van Associates! p 

llll: nas included in the Uniform Probate* 

"The Court, at the time of appointment or 
later, on its own motion or on the 
appropriate petition or motion of the 
incapacitated person or other interested 
person, may limit the powers of a 
guardian^otherwise conferred by this 
£Act] and thereby create a limited 
guardianship." Sec. 5-306(c). (Also 
Sec. 5-408 provides for a limited 
conservatorship. ) 

It is also included in the model statute drafted for the a s 
!Kmm SP# f ? X Cottnittee on (Regan and Sprier? ^90 j. 

5e2tanv B Si^h^ at ?cV raf o ed by tne *** ^mmission on ?he )# 
pp lll Y *n* «it d ^ales, Powell, Van Duizend and Associatea, 
llln ILEi* ? 5> \ A provi8ion *or limited guardianship has 
been enacted in at least 20 states. (Parry, p. 384) 

,^4^. Wni if Danv states do not make statutory provision for 
limited guardianship, probate courts may well have the poSer to 
nf e nr! "Sw* ? u "^«ships because of their equitabV 
mature. Historically, guardianship actions were under the 



44 



122 



jurisdiction of equity courts; and traditionally, courts of 
equity have tailored their remedies to fit the facts before 
them. Thus, where a proposed ward is only partially disabled, 
courts could choose to exercise less than the full authority 
they possess, and grant only those powers necessary to protect 
the ward's health and safety and/or manage the ward's financial 
affairs. (Dudovit^. p. 81) Courts have recognized the 
inherent equitable authority of probate courts to limit the 
powers of a guardian. See, e.g.. Guardianship of Basset . 385 
N.E. 2d 1024 (1979); In Re Ouinlan . 355 A. 2d 647 (1976); and 
Strunk v. Strunk . 445 S.W. 2d 145 (1969). 

"To what extent have courts used their statutory and/or 
equitable power to limit guardianships? In the Pre-conf erence 
Survey. 61* of respondents reported appointing limited 
guardians for elderly wards, although usage was generally low 
— and with two exceptions ("170 cases" and "perhaps 50V). 
ranged from "under 20 cases" to one case. 

A 1979 study by the ABA Commission on the Mentally 
Disabled on the implementation of limited guardianship, public 
guardianship and adult protective services statutes in six 
states found the limited approach was rarely used (Axilbund. 
pp. 10-12. p. 18). Specifically, in 1978. the study estimated 
limited guardianships constituted about ten percent of the 
guardianship cases filed in the Seattle area, and probably a 
smaller fraction statewide (Axilbund. p. 10). In Milwaukee, 
none of the 416 guardianship petitions filed sought or resulted 
in limited guardianships, although use outside of Milwaukee was 
thought to be perhaps as high as 25* (Axilbund. p. 12). The 
1985 study of 369 petitions in Maine found that only one sought 
limited guardianship, none sought limited conservatorship, and 
five sought single transaction arrangements. In addition, the 
number of joined petitions (guardianship plus conservatorship) 
exceeded the combined number of guardianships and 
conservatorships, causing the study to conclude that 
"generally, the most, rather than the least restrictive 
protective arrangement is employed" (Legal Services for the 
Elderly. Inc.. pp. 4-5. p. 18). 

What reasons have been given for the perceived low 
usage of limited guardianship? In the Pre-conf erence Survey. 
22% of respondents recognized obstacles to its use. citing a 
need for legislation, lack of awareness by attorneys, "full 
[guardianship] is simpler, and lawyers and judges don't like to 
change." "it depends on the inclination of judges to use it." 
and "no one knows where they stand when dealing with such a 
ward." The ABA study referenced above suggested that lawyers 
and judges may be unaware of the importance of the statutory 
provisions allowing for limited guaLjianship. and suggested "an 
educational campaign, focused on the bench and bar." It also 
suggested that as judges are provided with more detailed, 
functional information about the proposed ward, they will 
better be able to tailor guardianships (Axilbund. p. 18). 
Frolik offers the following explanation: 
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"In part, plenary guardianship it favored 
because it is familiar. Practitioners 
and courts feel comfortable with what 
they know. Lacking tn appreciation of 
the advantages to the ward of limited 
guardianship, they tend to automatically 
request the appointment of a plenary 
guardian. ... But the problem goes 
deeper. ... A judge, when faced with 
the choice of granting a limited or 
plenary guardian, is likely to select 
plenary pow^r in the belief that such 
power will provide the guardian with 
sufficient authority to handle any 
circumstances that might arise. The 
appointment of, a limited guardian, on the 
other hand, sight result in a rehearing 
if the power granted to the guardian 
should prove inadequate to the changing 
needs of the ward. Moreover, the 
appointment of a plenary guardian 
eliminates the effort of tailoring the 
power of the r guardian to fit the 
particular needs of the ward, in short, 
plenary guardianship is familiar, 
uncomplicated, and saves time and 
effort.- (rrolik, p. 654} 

Rather than routinely granting full powers to the 
guardian, courts should consider, pursuant to the least 
restrictive alternative doctrine, making specific findings as 
to the ward's disabilities, and granting only those powers 
necessary. In particular, it has been suggested, if 
institutionalization is not necessary, the guardian should not 
be given the power to institutionalize the ward; and -other 
powers, such as the power to control medical treatment and to 
manage the financial affairs should also be drawn as narrowly 
as possible. • (Dudovitz, p. 82) 
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Issue III \.(3) 

Should the court avoid the permanent nature of 
guardianships by providing for periodic judicial review, and/or 
granting time-limited guardianships where appropriate? 

Background 

Most states provide for restoration of incompetent 
persons through a proceeding to terminate the guardianship. 
Usually the burden is on the ward (or -any interested person") 
to initiate the proceeding (Parry, p. 393 and Table 7.6). 
Commentators have observed that such a proceeding is rare, 
difficult and unlikely to succeed (Parry, p. 392: Mitchell, p. 
455), particularly for the elderly: 



"Assuming that, contrary to stereotype,, 
many elders are perfectly capable of 
reversing a 'downhill 1 trend, there is 
usually no one with a real interest in 
initiating termination proceedings. The 
elder, however capable, is often unaware 
of his/her rights or unable to obtain 
assistance, especially if he/she is 
institutionalized or isolated. If a 
petition to terminate is filed, the 
burden is on the ward to establish that 
he/she is no longer incompetent. This is 
an awesome effort in light of the . . . 
presumption given the initial 
determination that he/she is 
incompetent. M (Dudovitz, p. 82) 

Since restoration is but a remote possibility for most 



elderly wards, it would seem consistent with the principle of 
the least restrictive alternative to require guardians 
periodically to justify to the court the continuing need for 
the deprivation of the ward's rights. Some state statutes 
provide for periodic judicial review (as well as both the ABA 
model statutes at pp. 558-559 and the model statute done for 
the U.S. Senate Special Committee on Aging at p. 85). In other 
states, given the equitable nature of guardianship, the court 
could perhaps at its own discretion review the need for 
continuing protection at regular intervals. 



An alternative approach would be to grant short-term 



or time-limited guardianships in appropriate cases — where 
there appears to be a genuine possibility of the ward's 
improvement, or where the ward needs help only with the 
immediate, presenting problem or crisis. A 1985 study of to* 
Office of Public Guardian of Los Angeles County found a 
significant need for this type of short-term intervention 



"to deal with a crisis and stabilize the 
cliant's situation. . . .making 
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transitional decisions regarding assets, 
new living arrangements, treatment and/or 
long term care. • • • Thus, the Public 
Guardian is in a position to provide a 
meaningful and needed service if it were 
able to intervene with a fixed period, 
perhaps of 6 to 10 weeks. Currently 
there is a paradoxical prejudice in 
probate codes and/or court/public 
guardian procedures against 'temporary* 
[guardianships] and in favor of permanent 
ones.* 1 (Steinberg, pp* 37-39) 

The study further pointed out that short-term guardianship 
might encourage distant relatives cr friends to help without 
onerous long-term obligations. 

Some 33 jurisdictions provide for temporary or 
emergency guardianships that cover periods of time ranging 
between 30 days and 6 months (Parry, p. 385 and Table 7.5). Th 
Pre-conference Survey indicated that most respondents make sue 
emergency appointments, usually in renponse to immediate 
medical needs. The danger in such short-term arranger<*nts, 
commentators have noted, is that they often provide the 
proposed ward with le6s procedural due process protection than 
i6 required in a regular guardianship hearing, and that this 
may make for "pro forma proceedings, representation by 
unprepared attorneys, or undue influence from the community. « 
(Parry, p. 385) 
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Issue IV.A. 

Submission and Review of Guardian Reports 
Issue IV. A. (I) 

What information should be included in guardian reports? 

Background 

Most states provide for some type of continued court 
supervision after the appointment of a guardian. Often this 
means an~annu*I^rhVentory-anji accounting of the Ward's estate. 
^Parry. p. 385 and Table 7.4pConnecticut, pp. 7-8) The 
^nifoxm_Rrobax^^o4e--r-eqtttre6 conservators of property to 
account to the court only upon their resignation or removal 
(Sec. 5-418), and does not include any kind of a review for a 
guardian of the person. 

Given the loss of liberties involved, the 
vulnerability of elderly wards, and the need to ensure the 
least restrictive alternative, it seems essential that the 
court receive and review information about the status and 
well-being of the ward, and actions the guardian has taken. 
The Pre-conf erence Survey indicated that almost all respondents 
require periodic reporting; but that 68* require the reports to 
incite quality of life information about the ward, while 32% 
do not. 

The model statute drafted by the ABA Commission on 
Mental Disability sets out specific information to be included 
in guardian reports, extending the requirement for a periodic 
financial accounting to personal guardianship. The report is 
closely linkeu to the idea of judicial review of continuing 
need for the guardianship (see Issue III .A. (3) above). It 
contains information on: significant changes in the capacity 
of the disabled person, the services being provided, actions 
taken by the guardian, problems relating to the guardianship, 
reasons why the guardianship should not be terminated or why no 
less restrictive alternative would suffice. (Sales, Powell, 
Van Duizend and Associates, pp. 566-567) For a conservator, 
the report would also include a complete financial statement of 
resources under his/her control. (p. 572) 

In addition, the model statute mandates a guardian to 
develop and submit to the court an "individual guardianship 
plan.* 1 The plan is to be developed with the participation of 
the ward "to the maximum extent possible." It is to specify 
necessary services, means for obtaining these services, and the 
manner in which the guardian will exercise and share his/her 
decision-making authority. Similarly, an "individual 
conservatorship plan" is to specify the services necessary to 
manage the financial resources involved, means of providing 
those services, manner in which the conservator will exercise 
and share decision-making authority, and policies and 
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procedures governing the expenditure of fundi. An updated plan 
is to be submitted with each annual report, such a plan it a 

JSfSt"!?^?* t0 °i' ln th,t lt "P"videe . reference 
against which the performance of th& fguardim or conservator] 

?2?iI5* o* l Y? ty , oC "? l8t » n « »nd services can be compared." 
(Sales. Powell, van nuizend and Associates, pp. 562-563 and 568) 
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Is sue IV. A. (2) 

fhould the court establish a procedure for complete and 
systematic review of guardian reports? 

Background 



Detailed information in guardian reports will be of no 



value if it is not thoroughly reviewed by the court, with two 
objectives: (1) to assure the least restrictive arrangement is 
being used to protect the health, welfare and safety of the 
ward; and (2) to assure guardians and conservators are not 
abusing the ward and/or ward's assets they are charged with 
protecting*. 



Guardianship/eonservatorship abuse has recently been 



spotlighted by the national press (See "Ripping Off Estates — 
An Epidemic of Abuse." U.S. News and World Report . Feb. 25. 
1985. pp. 53-54; and "Courts See More Estates Misused By Those 
Assigned to Guard Them." Wall Street Journal . July 15. 1985) 
These articles claim the problem "has become far more common 
than people realize," and that there is "a rise in the misuse 
of estate money by conservators [partly because] there are more 
and more elderly people" who need these services. The U.S. 
News and World Report article notes that many probate judges 
who handle guardianships "have little time to devote to them in 
addition to their main duty of deciding disputes over wills." 
and states that 



"Some urge more intense efforts by courts 
to study the annual reports that 
guardians and conservators must file in 
most states." (p. 54) 

Additionally, deficiencies in the filing and reviewing 



of annual reports were noted by a grand jury investigation in 
Miami, Plorida. The Dade County Grand Jury for the 1982 spring 
term supervised a review of 200 random guardianship cases 
opened between 1979 and 1981. It found that the great majority 
of guardianship files were incomplete in annual reports. "Of 
the 200 random cases, 87\ were not up to date in annual reports 
concerning the ward's personal status, 75\ of the cases were 
not timely in financial reports and 91* of the cases were 
incomplete in physical examination reports." (Schmidt, "The 
Evolution of a Public Guardianship Program." p. 356) The Grand 
J attributed this "substantial shortfall in annual reports" 
as follows: 



Most guardians either do not know about 
their report responsibilities, or they 
are not fulfilling their report 
responsibilities. Most attorneys for 
guardians either do not know about the 
report responsibilities of their guardian 
clients, or they are not effectively 
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communicating those responsibilities to 
their clients. The clerk's office has 
either been unable to inform or remind 
guardians of their report 
responsibilities, or has not effectively 
recognized the significance of such 
reports sufficiently to remedy the 
problem, (Final Report of the Grand 
Jury, Dade County, Fla, (Nov, 9, 1982, p, 
32, as quoted in Schmidt, -The Evolution, 
. 357)) 

In response to the Grand Jury, the probata division in n*a- 
County advanced its timetable for computerization of JiSfii. 

The recommendation of the 1985 report produced fnr *.k* 
Connecticut Probate Administration is as follows: 

"If the judges do not have time to make a 
complete review of all accountings, the 
system should be designed so that someone 
does, A number of states have at least 
one person or [office] whose sole 
responsibility is the auditing of 
accounts. The form of review need not 
differ from that which would be given by 
* Judge, but its completeness would be 
assured. After the complete review is 
given, the trouble ca *s could be sent to 
the judges, in essence, the reviewer 
would be responsible for preliminary 
determinations. The District of Columbia 
nas been very successful with this 
procedure as have a number of other 
states, if the system is to work, more 
than a cursory glance must be given to 
the accounts," (p, 12) 

Thus, it would seem that designation of a person/office to 
review reports, systematic communication by the reviewer to th* 
Judge, and computerization or some type of w™Lp^?ckle? 
Eports?" aU element8 in the monitoring of ^ardian 
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Issue IV. B. 

Training of Guardians 

Issue IV.B.(I) — , 

Should the court encourage orientation, training and 
ongoing technical assistance for guardians? ^ 

Background 

The duties of a guardian for an elderly ward are broad 
and demanding. The commitment could entail dealing with: 
housing and long term care issues, financial issues, medical 
care issues, legal issues, personal visits and shopping, and 
the filing of court reports. The guardian must be prepared and 
knowledgeable about "visitation of a ward, protection and 
preservation of the estate, psychological and medical 
treatment, advocacy on behalf of the ward, encouraging adequate 
living arrangements, quality of li*e *nd socialization and 
seeking of restoration of the v*rd«o riyhts." (Michigan Task 
Force, pp. 12 and 53) 

At least two recent s^dies have called for training 
programs, training materials *nd consultation resources for 
guardians. First, the 1986 Report cf t he Michigan Adult 
Protective Services Task Force, notes that 

"no statewide uniform standards exist for 
the training of guardians and no single 
body is responsible for providing 
training; [although] certain individual 
courts, local mental health i»i social 
services offices, and protection and 
advocacy agencies carry out (limited 
training]. M (P- 50) 

The report recommends that a "State Public Guardianship Board" 
should "develop and carry out training programs for guardians" 
and "prepare and distribute model pamphlets and instructional 
materials to guardians," (p. 53) 

Second, the 1985 report on Alternative Appro aches to 
Conservatorship and Protection of Older Adu lts Referred to 
Public Guardian in Los Angeles County notes the frequent calls 
to the Office of Public Guardian by private conservators 
seeking information and advice: 

Frequently, well-meaniug people lack the 

knowledge to understand the disability t 
and lack the skills to serve as case 
manager for what is often round-the-clock 
care. . . . Often they misunderstand 

their obligations or are unaware of , 
community resources." 
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%«!2 0 SJ%«£ t J?JS a £S <*•» -ensure that 

Kelp and advice?- "t^wcSSSJnS^ ™ train"™ VV C " tucn '° r 
coition .esou.ce for HK. USKUS^. which 

"an information and referral eervice 
located at the court to inform new 
private coneervatore of exiiting case 
■anage*ent. eupport groups and caregiver 

t^SSj^TJS WhiCh th " y C ° Uld tUtU 
con8erv 4 tor.T nd6 " - » uideb0 ° k Petitioners end private 

training? U.ee's'verJ uidtL Hnil * 20% d ° P«vide 
instruction ,he« on g^.iJian.niD dutie^^? 0 "^ °< "« 
from the clerk HnuJJUr - !? P duties «nd/or instructions 

Srwa^ Cl ^ P lerinc e fud:? a "" ed e "° C " " tCainin » »" 

o At the urging of a circuit Judge, a trainino 

County" n^r" t0C ' u "d2ans Vpin.ll.S 9 
county. Florida, a number of years ago. A 

for C eauc.t1on.l" i0n •"■"i-h-^i Provide 
toe educational prograas. the exchange of ideas 

n«- P S°i ltB ? 8nd " " 8i6t iu the ^v'lopaent of 
detail." V" A660c i«ion produced a 

detailed handbook for guardians, and publishes a 

New?*" Ill]" 1 "' (SChBidt ' Mill «' Bell ana' 

° I!!!,)^,'" i n the Probate Division of the Circuit 
Court of Dade County. Florida, with the ~ lrcUit 
assistance of the Dade County Young Lawyers 
Section, produced a 15-ainute t«ining^iaeotaDe 
SuaEdi™ 0 * 1 "" «f laln i«»« their duties? Each * 

a: pJter, star s g-jR^ 

° ' ISri?' 4, the Wa8hin 9ton Bureau of Aging and Adult 

Bureau also produced a fila to a'coapany the 
Handbook. Both consist of aodules coveiinn* 
guardianship fundamentals, overview o? 9 ' 
guardianship proc«edings. the guardian ad litem. 
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conduct of guardiani of the person, conduct of 
guardians of tha aatata. and special procedures. 

In X98X, tha Lagal CounsaX foe tha EXdarly 
Program of tha American Association of Retired 
Pactions produced tha frCE Conser vatorship Manual, 
daiignad foe uia by voXunteer attorneys who « auld 
either serve ai conservator or aniit tha cXiant 
with o'v lec Xan restrictive arrangements. Tha 
X42-paca booKXet contain! an ovacviaw of 
protective arrangements, a diacuiiion of District 
of Columbia conservatorship Xaw, a description of 
ipacial petitions, conservatorship proceedings, 
and sample formi. % 



Judicial recognition of the need for training 
resources might generate effort! within the community. The 
•tate/area agency on aging could be involved* Such training 
and ongoing technical assistance ahould perhapa include four 
related facets: 



(a) specific dutiea of the guardian under statute, 
regulation, or court rule; nature of the 
"fiduciary duty;" principle of the "lflast 
restrictive alternative"; 

(b) information about community resources, including 
the state/area agency on aging; 

(c) information about the aging process, and the 
myths and stereotypes of aging; importance of 
encouraging the ward's independence whenever 
possible: 

(d) advice about financial management, accounting, 
budgeting: instructions as to annual reports* 
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Issue iv.c. 

Public Guardianship and Private Guardianship Agencies 



h„ M ^ ( ! h °U ld -f ottE if "■P° nd *o ^e special concerns presented 
by public guardianship and private guardianship agencies? 

Background 

m .,r^4,n !f!f,^L 8tate8 nave ""utory Provision for public 
.guardian services. some programs operate under the supervision 
HJzZ cou " s « 80Be are operated by a» independent state 
agency, others by a social service agency, and- in still others 
a county agency administers tho program, some public 

P P?°9" B8 a " ni9»»ly organized and staffed, while 
°:?.JL' te 8ma i} CE and more personal, sixteen programs provide 
services specifically for the elderly. (Schmidt, I'iller Bell 
and New pp. 167-168) In addition, private profit and 
S??k P k?'k ? uaEdia ™hiP agencies are springing up in states 
£^ lS S ? ldetl y Populations (such as -Planned Protective 
Arizona"? inc ■)" An9ele8 ' and "P1«m« Protective Services of 

a , Le5al scholars and advocates for the elderly have 
argued vigorously about the merits of public guardianship 
Supporters contend there are many individuals «&o do not have 

£v ™! # ° C tCi * ad l t0 SetVe " ' uatdil »< estates to 
fflif 0 ! 5Uat ? ian8 J and that the expertise arising from 
assisting a large number of wards can result in a more 
effective service than could be provided by private guardians 
? e ^ t0E8 £eat that pUblic *»"dian6hip i,/can be overused 
and used inappropriately when less drastic arrangements could 
suffice, and express the concern that public guardianship 
offices are often large bureaucracies with impossible 
r a8e t? a n 8 M and w° tiB ! t0 deV ? te t0 Sloping a personal 
» Y W3Ed8 < Scn » idt . Miller. Bell and New. p. is. 

IzJtll' IV a «°.! ee Duaovit 2. PP- 86-87; Axilbund. pp. 16-17; 
Frolik. PP. 642-649). Indeed, the 1981 study of Public 
Guardianship and the Elderly found that public gufrdllE offices 
are generally understaffed and underfunded, and -many of them 
are approaching the saturation point in number of wards - »s a 
consequence, most of the wards receive very little personal 
attention, -with many being seen for a totll of only "few 
hours per year." (Schmidt. Miller. Bell and New. p. 172) 

More specifically, courts handling cases in which 

i BP r5?? na M 9Uatdia ? 8 " public 9U"°ianship offices or private 
guardianship agencies - are involved, should perhaps be 
particularly aware of the following issues: 

(a) Institutionalization. Because many public 
2 Ua f d » 3n P"?"? 8 a " understaffed and underfinanced, there is 
sometimes a tendency to place wards in institutions without 
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examining less restrictive alternatives: 

"Certainly from the point of view of the 
caseworker, it is much easier to place a 
ward in a nursing home or mental health 
facility, rather than take the effort 
required to have the individual remain in 
an independent living situation. Xf the 
individual is institutionalized, the 
public guardian will not be required to 
do as much on behalf of his/her ward 
since the institution will be providing 
most of the essential services. 11 
(Dudovitz, p. 87; also see Frolik, p. 648) 

The Delaware Public Guardian has concurred in the difficulty of 
public guardians keeping wards in the community: 

"Maintaining wards in their own homes . . 
. is the most difficult of the various 
tasks of guardianship, as these wards 
require frequent visits and continuous 
attention. In most cases, services 
available from existing agencies are 
inadequate to meet the needs of these 
individuals, and the office becomes 
involved in menial but necessary tasks 
such as shopping for groceries and 
clothing, transporting to and from 
medical appointments, etc." (Axilbund, 
P. 5) 

Moreover, placing the ward in a nursing home rather than being 
responsible for his/her day to day maintenance is usually more 
cost-effective for the public guardian, stretching scarce 
resources, and allowing the acceptance of a greater number of 
wards . 

In the- recent case of Fiore v. Hill , No. 81-5840 (CD. 
Cal Nov 1*83). a Jury found that routine institutionalization 
by a public guardian without examination of lesser alternatives 
violated the civil rights of the ward. Mrs. Fiore was *n 
80-year-old woman prone to wandering, but under the care of her 
husband. When she became lost, police took her to a hospital, 
she was quickly "evaluated" and transferred to a nursing home. 
Thereafter, although her husband applied to be her guardian, 
the court chose the Public Guardian instead. The public 
guardian, however, never conducted any further evaluation nor 
considered any other placement and visited her rarely. The 
riores eventually su d the Public Guardian in federal court, 
successfully claiming that their constitutional rights to the 
lsast restrictive alternative and the right of a husband and 
wife to live together had been violated* 
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•*ten- ta^M^h ™ U ?< 8 ,hou i d pay P*"i«ilar attention to the 

m (b) EMPlic benefits.. Most elderly wards of public 

"! P0 °?; and " any a " "cipients or potential 
recipients of public benefits such as Supplemental Security 

.S£5;n f ? 0 V t "T- Med J cald and SS SiiSTSi y 

addition to Social Security and Medicare. Public guardians 

K"L?"f U f! that thei f ward " "ceiving the «axiro benefits 
to which they are entitled, challenge unfair denial sTand "void 

S*™n?li°™ l 2i benefit "' this would reguire that 

the public guardian caseworker conduct a -public benefits 
check-up- or analysis to determine the ward™ "ligibility for a 

periodic follow-up to assure the proper papers are filed 

? e ^."% 0 f . n " 9e "" ioaa «- tM. £., p a ot p :?:.j. a b: don. d, .nd 

i°. 88 * 8 , ° M the ,J!" d can "« ul *- 'or axauple. in Began v. 

WTffHiifS;.??' 032 ? l l X1 ' Cook County "r- Ct. . filed A pril. 
1979) plaintiffs sued the Cook County public conservator for 

^liUf 6 for property tax relief and rent, rebates, 

alleging a deprivation of property without due process of law 
fh„ d ?X i ? 2 'i P ; 97) \ Thu8 ' t»» Public guardiSnVannu" report 

STJiffi'K^S.JSS? " 9ardin9 the ward ' 8 

<? } Pverutilization In Many cases, the public 
guardianship offices and private guardianship agencies initiate 
f t "?! n ?L, inC0BP ?- enCy * 1 S0 " e c «"»*ntator P Save claiied this 

a a genc°?e 8 h r: S f e }n 8 p er?t e LSs i9ht ^ sociafte^ce 

"No matter how idealistic is the 
motivation that creates an office of 
public guardian, it seems certain that 
the office in time will become 
bureaucratized with its primary objective 
being its own survival and growth. He 
must expect public guardianship offices 
to work closely with social service 
agencies to promote the use of 
guardianships." (Frolik. p. 646) 

Moreover, social service agencies may be only too willina t.o 
initiate petitions or make referrals to the public guardian for 
to private guardianship agencies), it «ay represent easy 

??2 r i; CUt ,"« t0 the alternative ot working i"en"velv 

22i2. \tt£^J^ c <x>P«-ion and iSS^S** 

™ ? f k C0Ur ! e ' P ublic and Private guardianship agencies 
h^lV^w^ t0 8C " en out ^appropriate referrals? and to 
handle only those cases absolutely necessary. For 1983 and 
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1964, for example, only one in ton referrals to the Lob Angeles 
county Office of Public Guardian resulted in incompetency 
petitions; and in the 1985 Btudy, only about 20*. (Steinberg, 
pp. 3 and 21). Nonetheless, because of the potential conflict 
of interest, the need for guardianship must be closely 
scrutinized by the court in cases involving a public or private 
guardianship ag* ;cy. 

(d) Provision of services . One important function of 
many public guardianship programs (and private guardianship 
agencies) is to serve as case manager, coordinating services 
needed by the ward. Critics have noted a potential conflict of 
interest in this, Bince the guardian iB also responsible (in 
some states statutorily, and generally through its fiduciary 
duty) for ensuring and monitoring the provision of those 
services. (Frolik, p. 645; Parry, p. 390) Thus, the provision 
of services by public or private guardianship agencies might 
warrant particular judicial review. 
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